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PATRICK HENRY AS A LAWYER. 


By Eucene L. DIpIEr. 


O the study of the law, which is said to | Henry to the bar, for it was the only profes- 
require the labor of twenty years, Patrick | sion which opened to him the pathway to 
Henry gave only six weeks, during which | fame, fortune and future distinction. There 
time he read Coke upon Littleton, and the | can be no doubt but that, after securing his 
laws of Virginia. With so smalla preparation, | license, he qualified himself by sufficient 
it required an immense genius to win laurels | study to attend to the business that came to 
in so arduous a profession. He was twenty- | him during his first years at the bar. A care- 
four years old when he secured a license to | ful examination of the latest records show 
practise law, of which he was so ignorant that | that, from September, 1760, down to the end 
he did not know how to draw a declaration | of 1763, when he rose to great eminence in 
or plea, and incapable, it is said, of the most | the “Parsons’ Cause,” he entered 1185 cases 
common business of the profession, even of | in his fee-book. After the distinction ac- 
the mode of entering a suit, giving a notice, | quired by that celebrated case, his practice 
or making a motion in court. Thomas Jef- | became enormous, and so continued as long 
ferson gave the following account of Patrick | as he remained at the bar. Thomas Jefferson 
Henry’s examination and admittance to the | had only 504 cases in the same space of time 
bar: “In the spring of 1760 he came to Wil- | that Patrick Henry had 1118. 
liamsburg to obtain a license as a lawyer, and | When he had been at the bar four years, 
he called on me at college. He told me he | the famous case of the Clergy v. the People 
had been reading law only six weeks. Two | of Virginia came up for a final hearing. Ac- 
of the examiners, however, Peyton and John cording to the law of 1748, the clergy had 
Randolph, men of great facility of temper, the right to receive their annual stipend 
signed his license with as much reluctance as__ either in tobacco at 16s. 8d. per hundred 
their dispositions would permit them to | pounds or the amount in money at the mar- 
show. Mr. Wythe absolutely refused. Rob- | ket value of tobacco. One season, owing to 
ert C. Nicholas refused also at first; but, on | a short crop, the planters raised the price of 
repeated importunities and promises of future | tobacco to Sos. per hundred, and the clergy 
reading, he signed. These facts I had after- | refused to accept their stipend at 16s. 8d., 
ward from the gentlemen themselves; the | and demanded payment in money at the mar- 
two Randolphs acknowledged that he was ket value of tobacco. They appealed to the 
very ignorant of the law, but that they per- | court, and the court decided in favor of the 
ceived him to be a young man of genius, and clergy, although the popular feeling was 
did not doubt that he would soon qualify | against them. The court was right according 
himself.” to the law. John Lewis, a prominent lawyer, 
It was a happy thought that turned Patrick ' who was counsel for the planters, was so 
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convinced that the law was against him that 
he retired from the case. It was at this stage 
of the case, when the defendants’ cause 
seemed desperate, if not hopeless, that Pat- 
rick Henry was asked to plead the people’s 
cause against the clergy. He undertook to 
argue it before a jury at the next term of 
the court. 

It was a trying scene upon which the 
young lawyer made his first appearance as a 
speaker before a court of justice. On one 
side was arrayed a formidable body of clergy, 
and some of the most distinguished lawyers 
in Virginia; but the most trying circumstance 
of all was the fact that his own father was the 
presiding magistrate before whom the case 
was to be heard. 

The cause was on a writ of inquiry of dam- 
ages. Mr. Lyons, of counsel for the clergy, 
spoke briefly, simply explaining that the law 
of 1748 was the only one, on the subject, in 
force; therefore the plaintiffs’ case was clear 
that the said law was the only standard of 
their damages. When it was Patrick Henry’s 
turn to address the jury, he arose, confused 
and awkward, and, in a faltering voice, began 
his argument. The people hung their heads; 
the clergy exchanged smiles, while the father 
of the speaker almost sank with confusion 
from his seat on the bench. But soon, a sud- 
den change came over the young orator, and 
his latent genius burst forth with overwhelm- 
ing force. All his awkwardness disappeared; 
his body became erect; his gestures were 
graceful, his countenance shone with a new 
expression—grand and lofty, while his eyes 
blazed with a light never seen there before. 
His voice—that magical voice which was to 
call a nation into existence—carried away 
judge, jury, people and clergy. The extraor- 
dinary scene that day in Hanover Court 
House was told, retold and told again, until 
the tradition has come down to our own 
time. Several of those who were present upon 
the occasion, who survived until the first 
decade of the nineteenth century, declared 





that ‘he made their blood run cold, and their 
hair to rise on end.” They said that the peo- 
ple, whose countenances had fallen as he 
arose, had heard but a few sentences before 
they began to look up; then to look at each 
other with surprise, as if doubting the evi- 
dence of their own senses; then, attracted by 
some strong gesture, struck by some ma- 
jestic attitude, fascinated by the spell of his 
eye, the charm of his emphasis, and the 
varied and commanding expression of his 
countenance, they could look away no more. 
In less than twenty minutes, they might be 
seen in every part of the house, on every 
bench, in every window, stooping forward 
from their stands, in death-like silence; their 
features fixed in amazement and awe; all 
their senses listening and riveted upon the 
speaker, as if to catch the last strain of some 
heavenly visitant. The mockery of the clergy 
was soon turned into alarm; their triumph 
into confusion and despair; and at one burst 
of his rapid and overwhelming invective, they 
fled from the bench in precipitation and ter- 
ror. As for the father, such was his surprise, 
such his amazement, such his rapture, that, 
forgetting where he was, and the character 
he was filling, tears of ecstasy streamed down 
his cheeks, without the power or inclination 
to suppress them. The jury, as well as the 
people, were carried away by the young law- 
yer’s magnificent burst of eloquence, and, 
disregarding the admitted right of the plain- 
tiff, brought in a nominal verdict of one penny 
damages. The court, carried away by the 
wonderful spell which the orator threw over 
all who heard him, overruled a motion for a 
new trial. When the people saw the great 
victory their champion had won, they could 
keep down their enthusiasm no longer, but 
rushing to the bar of the court, they seized 
him and bore him aloft on their shoulders 
through the yard, amid the joyous acclama- 
tions of the men, women and children. 

In this, his first speech before a jury, Pat- 
rick Henry showed that he was a bold, in- 
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trepid speaker, glowing with a fiery elo- 
quence, and possessed of a mind capable of 
the highest flights of fancy. Never before in 
the annals of Virginia, of America, perhaps 
never in the world, was there so sudden and 
so brilliant a success. His was an eloquence 
taught in no school, learned in no college, 
caught from no master. It was original, 
spontaneous, natural. It was his own, and he 
was the people’s advocate; through life, he 
boasted that he “bowed to the majesty of the 
people.” 

The great fame which he won in the “Par- 
sons’ Case,” as it was called, did not send 
Patrick Henry to his law books, in order to 
acquire the necessary learning of his profes- 
sion, in which he was so sadly deficient. He 
had an unconquerable dislike to the old black 
letter of the law books, and he never had re- 
course to them except as a preparation ina 
particular case. His indolence was too great, 
too invincible to allow him to submit to a 
regular course of reading, without which no 
man can ever become a great lawyer, and a 
great lawyer Patrick Henry never became; 
he was a great orator—perhaps the greatcst 
America has produced. 

rom the obscurity of Hanover County he 
was called, the next year after his first great 
triumph at the bar, to plead the case of Na- 
thaniel W. Dandridge, petitioner for a seat in 
the House of Burgesses which had been 
given to James Littlepage, the charge being 
bribery and corruption. He spoke before 
the committee of privileges and elections on 
the subject of the right of suffrage in a style 
of eloquence never before heard in the pro- 
vincial capital of Virginia. Upon the subject 
of his eloquence, even in the most trivial mat- 
ter, one of his contemporaries at the bar, 
Judge Lyons, said that “he could write a let- 
ter, or draw a declaration or plea at the bar, 
with as much accuracy as he could in his 
office, under all circumstances, except when 
Patrick rose to speak; but that whenever he 
rose, although it might be on so trifling a 
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subject as a summons and petition for twenty 
shillings, he was obliged to lay down his pen, 
and could not write another word, until the 
speech was finished.” ‘ 

In 1865 Patrick Henry took his seat as a 
member of the House of Burgesses, a body 
which numbered such distinguished men as 
Peyton Randolph, the King’s attorney gen- 
eral; Richard Bland, the most accomplished 
writer in Virginia; Edmund Pendleton, the 
silver-voiced orator and profound Parlia- 
mentary tactician; George Wythe, the ac- 
complished scholar, lawyer and antiquarian; 
Richard Henry Lee, the polished speaker— 
these were some of the men among whom 
the rustic lawyer, Patrick Henry, was now 
called upon to take part in public life. 

In 1769, after serving four years in the 
House of Burgesses, Patrick Henry came to 
the bar of the General Court, where he en- 
countered all the legal luminaries of Virginia, 
gentlemen not only learned in the law, but 
In mere questions 
of the law, he could not cope with those 


variously accomplished. 


“masters of the learning of their profession.” 
No genius, however brilliant, no eloquence 
however splendid, can supply the want of 
legal learning, in which he was woefully de- 
ficient. But on questions regarding the laws 
of nations he was peerless among the law- 
yers of Virginia. Before a jury none could 
approach him. His profound knowledge of 
the human heart and his unerring reading of 
the human countenance taught him just what 
language to use to excite their sympathies 
and sway their minds. Especially was he irre- 
sistible in criminal cases. His inductive mind 
took in and absorbed everything that was 
presented to it, and enabled him to seize 
every hint, grasp every situation and employ 
them with all the vigor of his penetrating in- 
tellect, embellished with all the beauty of his 
brilliant imagination, in language simple, but 
powerful, and with a voice of marvellous 
sweetness and astonishing power. 

Patrick Henry was called away from his 
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triumphs at the bar to arouse Virginia and 
the other colonies to a determined resistance 
to the encroachments of the British Parlia- 
ment, which included that most obnoxious 
act of tyranny upon the rights of a free peo- 
ple, taxation without representation. He was 
a member of the Virginia Legislature con- 
tinuously from 1767 until he was elected 
Governor of Virginia. 

On the 12th of June, 1776, Patrick Henry 
was elected the first State Governor of Vir- 
ginia, and so acceptable was his administra- 
tion of the affairs of the Commonwealth dur- 
ing the trying time of the Revolution that he 
was reélected twice, and retired only when, 
under the constitution of the State, he was 
ineligible for a fourth consecutive term. 

In the autumn of 1786 Patrick Henry re- 
sumed his professional labors after he had 
served two more terms as Governor of Vir- 
ginia. It is painful to have to record that this 
illustrious statesman, after twelve years of 
constant, arduous and inestimable public ser- 
vice to his State and country, was obliged to 
return to the practice of the law on account 
of being poor and in debt. He was fifty 
years old, and his health had suffered from 
his close attention to public duties. He hap- 
pened to mention to a friend how anxious he 
was to remove his load of debt, when the lat- 
ter said: “Go back to the law; your tongue 
will soon pay your debts. If you will prom- 
ise to resume practice, I will give you a re- 
taining fee on the spot.” Resisting all the 
attraction that public life offered to him, he 
carried his genius and eloquence back to the 
scenes of his early triumphs. The announce- 
ment that Patrick Henry was to go back to 
the bar was received with joy by all persons 
who had any interest in litigation. His great 
distinction permitted him to take only such 
cases as suited his extraordinary genius as 
an advocate. One of these was the famous 
British debts case. The origin of this case 


antedated the American Revolution, and 
went back to 1772, and was on a bond made 


in the month of May of that year. By the 
treaty with Great Britain, in 1783, British 
subjects could “recover debts previously due 
to them by our citizens, notwithstanding the 
payment of the debt into a State treasury had 
been made during the war, under the author- 
ity of the State law of sequestration.” Under 
this provision, a British subject, one Thomas 
Jones, brought an action of debt in the Fed- 
eral Court at Richmond against a citizen of 
Virginia, Thomas Walker, on the bond just 
mentioned. The real question was “whether 
the payment of a debt due before the War of 
the Revolution, from a citizen of Virginia to 
a British subject, into the Loan Office of Vir- 
ginia, pursuant to a law of that State, dis- 
charged the debtor.” 

William Wirt declares that “the whole 
power of the bar of Virginia was embarked” 
in the case, and that the “learning, argument 
and eloquence” displayed were such “as to 
have placed the bar, in the estimation of the 
Federal judges above all others in 
the United States.” Patrick Henry ap- 
peared for the defendant, and associated with 
him were John Marshall, Alexander Camp- 
bell and James Innes. Mr. Henry prepared 
himself for appearing in this case with un- 
usual care and study. Weeks before the trial 
was to come off, he retired to his home in the 
country, and devoted himself to intense study 
of the case and all the law bearing upon it. 
He filled a book with notes and heads of 
arguments, and spent many hours every day 
reading and meditating. It is related that 
“he shut himself up in his office for three 
days, during which he did not see his family; 
his food was handed by a servant through 
the office door.” The result of this extraor- 
dinary preparation was that Patrick Henry 
“came forth, on this occasion, a perfect mas- 
ter of every principle of law, national and 
municipal, which touched the subject of in- 
vestigation in the most distant point.” The 
case was opened on the 14th of November, 
1791. When Patrick Henry rose to speak, 
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the court room was packed to its utmost 
capacity, and during three days he held the 
large audience spellbound by his transcen- 
dent eloquence. The cause was adjourned 
over to the next spring term of the court, 
when the great orator even exceeded his for- 
mer argument, and won, not only the ad- 
miring attention of an audience composed 
for the most part of lawyers, but also a com- 
pliment from the judge who wrote the opin- 
ion of the court. 

In any cause in which he engaged, whether 
law or public affairs, he always proved him- 
self a good fighter; his mind and_ heart 
worked together in advocating the cause in 
which he was interested. But, while doing 
the utmost to win—striking hard blows, right 
and left, using every weapon of offence and 
defence—he never bore malice. 

As already mentioned, his success in the 
Parsons’ Case gave an immense impetus to 
his professional business. From that time 
his fee-books show an enormous increase in 
the number of his cases. In a day he had 
risen from obscurity to great distinction, and 
in a colony remarkable for its great men, he 
was recognized as the greatest orator and 
statesman. As he became more and more 
absorbed in public affairs, his professional 
business gradually declined. In the year 
1765, his cases numbered 547, but declined 
every year until 1773, when his fee-book 
shows only seven cases. The next year he 
gave himself entirely to politics. and thence- 
forth until after the Revolution, he retired 
from the practice of the law. 

His eminence in the profession enabled 
him to command the highest fees that had 
up to that time ever been paid in Virginia. It 
was as a criminal lawyer that Patrick Henry 
was most successful. A contemporary de- 
scribes him as perfect master of the passions 
of his auditory, whether in the tragic or 
comic line. The tones of his voice, to say 
nothing of his manner and gesture, were in- 
sinuated into the feelings of his hearers, in 
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a manner that baffles all description. It 
seemed to operate by mere sympathy, and by 
his tones he could make you laugh or cry at 
pleasure. A memorable case was that of John 
Hook, a wealthy Scotchman, who was sus- 
pected of being unfriendly to the American 
cause during the Revolution. At the time 
when Virginia was invaded by Cornwallis and 
Phillips, in 1781, an army commissary named 
Venable, had seized two steers belonging to 
Hook, for the use of the half-starved Amer- 
ican soldiers. At the close of the war Hook 
brought an action of trespass against Mr. 
Venable, and Patrick Henry appeared in his 
defence. He had complete control over the 
feelings of the court, jury and spectators, and 
kept the court room in a roar of laughter at 
one moment and at another touched their 
patriotic hearts by describing the distress of 
the American soldiers suffering from cold 
and hunger. Then he thundered, “where 
was the man who had an American heart in 
his bosom, who would not have thrown open 
his fields, his barns, his cellars, the doors of 
his house, the portals of his breast, to have 
received, with open arms, the meanest soldier 
of that little band of famished patriots? 
Where is the man? There he stands—but 
whether the heart of an American beats in 
his bosom, you, gentlemen, are to judge.” 
Judge Stuart describes the scene that fol- 
lowed: “He then carried the jury, by the 
powers of his imagination, to the plains 
around Yorktown, the surrender of which 
had followed soon after the act complained 
of; he depicted the surrender in the most 
glowing and noble colors of his eloquence— 
the audience saw before their eyes the humili- 
ation and dejection of the British, as they 
marched out of their trenches—they saw the 
triumph that lighted up every patriot face, 
and heard the shouts of victory, and the cry 
of Washington and liberty, as it rung and 
echoed through the American ranks, and 
was reverberated from the hills and shores of 
the neighboring river—but hark! what 
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His eloquence was described by his contem- 


general joy, and silence the acclamations of | poraries as a mighty and roaring torrent— 


victory? They are the notes of John Hook, 
hhoarsely bawling through the American 


camp, ‘Beef! beef ! beef!” 

It would be difficult to describe the scene 
that followed; the decorum of the court was 
lost in the roar of laughter that convulsed the 
audience. The clerk of the court, unable to 
restrain himself, rushed from the room, and, 
throwing himself on the grass, rolled over 
and over in a fit of uncontrollable laughter. 
Here he was soon joined by the plaintiff, 
Hook, who had left the court room, and 
sought relief in the vard, but with feelings 
very different from those that had driven the 
court clerk to the same place. Hook not only 
lost his suit, but escaped a coat of tar and 
feathers only by a precipitate flight from the 
indignant patriots. 

In speaking of Patrick Henry’s eloquence, 
it has been well said that his fancy, although 
sufficiently rich and abundant, was not so ex- 
uberant as to oppress him with its produc- 
tions. He was never guilty of the fault, of 
which Corinna accused Pindar, of pouring 
his vase of flowers all at once upon the 
ground; on the contrary, their beauty and 
their excellence were fully observed, from 
their rarity, and the happiness with which 
they were distributed through his speeches. 


a short but bold and most terrible assault— 
a vehement, impetuous and overwhelming 
burst—a magnificent meteor, which shot ma- 
jestically across the heavens, from pole to 
pole, and straight expired in a glorious blaze. 
His eloquence was the gift of heaven—‘the 
birthright of genius.” John Randolph of 
Roanoke declared that Patrick Henry was 
Shakespeare and Garrick combined. 

As an evidence of the high opinion of 
Washington for Patrick Henry, it. may be 
mentioned that, when the office of Secretary 
of State became vacant he offered the place 
to his old friend, and urged him to accept it. 
This being declined, three months afterwards 
the President asked him to accept the great 
office of Chief Justice of the United States. 
This was, also, declined, as well as the ap- 
pointment of United States Senator, offered 
him by General Henry Lee, the Governor of 
Virginia, and the position of minister to 
France, tendered him by President Adams. 

Professional men retired earlier in the 
eighteenth century than they do in these days 
of extraordinary mental activity. Patrick 
Henry, after paying his debts, and securing 
an ample fortune, retired finally from the 
bar in 1794, when he was only fifty-eight 


vears old. 


EZEKIEL’S ALIBI. 


By ALBERT W,. GAINES, 


Of the Chattanooga, ‘Tennessee Bar. 


“Now, accordin’ to dis ditement, 
As I heahs it read to me, 
I has stole a watah-milyun, 
Which dey say am lahceny; 
Dat I also tuk a roostah, 
(So I understan’ it’s writ), 
Likewise sundry ’n divahs pullets, 
On a sartin time, to wit. 
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“An’ yo’ honah axes ’Zekiel, 
Des to state, in his own way, 
‘Bout de chawges brought agin him, 
Eb’rything he hab to say; 
So dis niggah, as requested, 
‘Fo’ de jury an’ de jedge, 
Say he sartin am not guilty, 
As de ditement dar allege. 


“Ef Ole Zeke wah stealin’ chickens, 
On a sartin time, to wit, 
Den he wah not pullin’ milyuns, 
Sho—dis here you mus’ admit; 
’N’ ef he on dat time, to wit, 
(To de Cou’t I does appeal), 
Wah a-takin’ watah-milyuns, 
He wah on no chicken steal. 


“Foh it is a fac’, yo honah, 
Dat de milyun, full ob juice, 
Nevah perch hisse’f wid pullets 
"Way up on de chicken-roos’: 
An’ de chicken say it isn’t 
Des ezactly in his line 
Foh to be diskivered growin’ 
On de watah-milyun vine. 


“So, it pears to me, yo honah, 
When dis ditement chawge so loose. 
Dat dis niggah’s in de milyun-patch, 
He is at de chicken-roos’; 
When it say he’s stealin’ chickens, 
Sho—it’s plain dat he’s not nigh, 
Kaze he’s den among de milyun vines— 
So I pleads de alibi.” 
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SCHEMES TO CONTROL THE MARKET. 


By Bruce Wyman, 


Assistant Professor of Law in Harvard University. 


) & 
HENEVER there is an accepted be- 
lief among men that a certain line 
of policy is for their industrial salvation, 
that belief has already become a principle of 
the law. In dealing with the eternal problem 
of competition and combination the judges 
have the same social imagination as other 
men. And as the most of men still think 
that competition in general is a good, the 
most of courts yet consider combination an 
evil. Whether or not it is true that a com- 
bination in restraint of competition is against 
the better interests of the community may be 
judged from the many and various instances 
of schemes to control the market related in 
this article. 
If. 

From the Common Pleas in the year 1415 
the following case is reported: “Writ of debt 
was brought on an obligation of one John 
Dier, in which the defendant declared upon 
a certain indenture which he set forth, on 
condition that if the defendant did not use his 
art of dier’s craft within the town where the 
plaintiff, ctc., for a certain time, to wit, half 
a year, the obligation should lose all force, 
etc., and said that he did not use his art of 
dier’s craft in the time limited, which he 
averred and prayed judgment, etc. Hull.— 
In my opinion you might have demurred 
upon him, that the obligation is void, for that 
the obligation is against the common law, 
and by God, if the plaintiff were here, he 
should go to prison until he paid a fine to the 
king. Strange.—We aver that the defendant 
has used his art for a time, to wit, vii. days, 
within the time limited by the condition, and 
the others to the contrary.” 

From that day to this every contract in 
total restraint of trade has been held invalid. 


Our law has never been free from the fear 
that such agreements might result in serious 
disturbance of the ordinary processes of com- 
petition. This fear was well founded in 
ancient times, when the market was small, 
for England had not yet changed from a 
local economy where each community was 
sufficient to itseif into a national economy 
which implied interchange of goods between 
distant communities. Therefore, if one dyer 
agreed with another not to ply his trade, as 
likely as not that would leave the other in 
possession. for that reason the court held 
the contract against public policy with such 
righteous indignation. 

The same industrial wrong was worked by 
any scheme to gain control of the market. In 
early days, in a small town, it was quite pos- 
sible for one man to buy up all of a com- 
modity coming into the market, which he 
could then sell again at his own price. Prac- 
tices such as these were indictable offences in 
these early times. It was against the public 
peace that the market should be thus dis- 
rupted. There is much ancient law distin- 
guishing forestalling from regrating, and 
discriminating between enhancing and en- 
grossing. This sort of distinction on dis- 
tinction is seen in the argument of counsel in 
King v. Maynard (Cro. Car. 231), an infor- 
mation for engrossing one hundred bushels 
of salt to sell again. 

But all of these involved the same mis- 
demeanor, control of the market. This law 
has all but disappeared as the market has ex- 
panded until it has gotten almost beyond the 
power of any one man to corner it. But this 
law remains against combinations in restraint 
of trade, which often are large enough to 
take possession even of the modern market 
for a time for their own ends. 
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The simple case of restraint of trade is as 
obnoxious to a modern court as ever. Tus- 
caloosa Ice Company v. Williams (127 Ala. 
110), the latest uncomplicated case, shows 
that. The complaint recited that by the terms 
of an agreement between the plaintiff and de- 
fendant, the first party was to pay. $875 a 
year and the second party was to shut down 
his ice machine for five years. A demurrer 
to the bill, pointing out that the agreement 
was in restraint of trade, was sustained. 

Mr. Justice McClellan said in part: “This 
contract is clearly bad. It tends to injure the 
public by stifling competition and creating a 
monopoly. Its manifest purpose even upon 
its face, and certainly when taken in connec- 
tion with the facts averred in tle plea, was 
to secure to the covenantee a monopoly in 
the production and sale of ice in the town of 
Tuscaloosa and vicinity, and such is its oper- 
ation and effect. Indeed, on the allegations 
of the plea it was even worse than this, for 
one of its results was to reduce the available 
supply of ice below the needs of the locality 
affected by it. It thus operated not only to 
put it in the power of the covenantee to arbi- 
trarily fix prices, but directly and necessarily 
to create a partial ice famine, upon which the 
defendant company could batten and fatten at 
its own sweet will. That a monopoly was 
created is clear beyond all dispute. That ends 
the case against the validity of the covenant. 
Nor is there the least merit in the suggestion 
that ice could be brought to Tuscaloosa from 
other places, and hence that the defendant 
had no monopoly. All of the foregoing prop- 
ositions sustaining the conclusion that the 
contract sued on is violative of public policy 
as_ stifling competition and promoting 
monopoly to the manifest injury of the public 
are fully supported.” 

In recognition of this law various devices 
have been tried by astute lawyers to avoid it. 
A late example of this sort of scheme is the 
“dead lease” seen in Clark v. Needham (125 
Mich. 84). The arrangements made by the 


attorney involved two leases, one from the 
party who was to sell out one branch of his 
business, absolute in form at a high rental to 
be paid by the buyer; the other from the 
buyer back to the seller at nominal rental, 
with covenants against engaging in that line 
of business. 

The court was quick to see through this 
elaborate plan; Mr. Justice Grant said on 
that point: “These two instruments consti- 
tute but one instrument, and must be con- 
strued together. Briefly stated, the agree- 
ment is this: Plaintiffs, in consideration of 
$1500, to be paid to them annually, agreed 
for a period of five years not to manufacture 
or sell chaplets, except for only one party. 
Plaintiffs’ sales were not limited to the place 
of manufacture, but extended into other 
States. The plain object of the agreement 
was to substantially close this part of plain- 
tiffs’ business, and to give defendants a 
monopoly of it. The parties evidently recog- 
nized the invalidity of such a contract, put in 
plain and unequivocal language, and sought 
to evade it by these two so-called leases. The 
arrangement was a bare subterfuge to evade 
the law. Defendants did not buy out plain- 
tiffs’ business, machinery and plant, or lease 
them for the purpose of continuing their 
(plaintiffs’) business. The result intended and 
accomplished was to close that part of plain- 
tiffs’ business, to throw their employés out of 
employment, and to deprive the public of any 
benefit from the continuance of their busi- 
ness. Such contracts tend to destroy com- 
petition and create monopolies, and are void.” 

These, then, are first principles. It is 
enough if between the two parties to the 
agreement the restraint is total in any par- 
ticular. And it does not relieve the situ- 
ation if the effects of that agreement may be 
limited to a greater or lesser extent by com- 
petition of parties outside of the agreement. 
The law regards what the effect would be if 
more and more of such agreements were en- 
tered into between competitors in the same 
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field. The only matter of difficulty is to de- 
termine as a matter of fact what schemes 
will result in control of the market; for some 
of these are deep laid, as this discussion will 
disclose. Upon the whole, few rules in our 
policy are so thoroughgoing as this against 
restraint of trade.’ 
III. 

Upon this vexed question of combination 
in restraint of trade the leading case in 
America without India 
Bagging Association v. Kock (14 La. Ann. 
168); the facts, as they appear from the find- 
ing of the court, are as extreme as can be 
imagined. In 1856, an association was formed 
of eight firms in New Orleans, holders of 
large stocks of India bagging. By the agree- 


much doubt is 


ment the subscribers bound themselves not 
to sell any bagging whatever. for three 
months, except by vote of the majority. This 
suit was brought against one of the members 
by the association for selling seven hundred 
and forty bales in contravention of these arti- 
cles, the agreement providing for ten dollars’ 
penalty for each bale so sold. 

Mr. Justice Buchanan dismissed this suit 
in a peremptory manner: “This is a case 
whieh ought never to have come before us. 
The agreement between the parties was pal- 
pably and unequivocally a combination in re- 
straint of trade, and to enhance the price in 
the market of an article of primary necessity 
to cotton planters. Such combinations are 
contrary to public order, and cannot be en- 
forced in a court of justice. It is, therefore, 
adjudged and decreed that the judgment of 
the District Court be reversed, and that this 


‘The following cases, among others, hold a contract 
in total restraint of trade unenforceable: 

Prugnell 7. Goff, Allyn, 67; Gunmakers 7. Fell, Willes, 
388; Leighton 7. Wales, 3 M. & W. 545; Toby vw. 
Major, 43 Sol.'J. 778; Oliver 7. Gilmore, 52 Fed. 563; 
Cravens 7. Carter Crume Co., 92 Fed. 429; Fowle vz. 
Parke, 131 U. S. 88; Lumber Co. v. Hayes, 76 Cal. 
387; Craft ~ McConoughy, 79 Ill. 346; Harrison v. 
Lockhardt, 25 Ind. 112; Chapin 7. Brown, 83 Ia. 156; 
Presbury 7. Fisher, 18 Mo, 50; Murray v. Vanderbilt, 
39 Barb. 140; Grasselli 7. Lowden, 11 Oh. St. 349; 


George 7’. Coal Co., 83 Tenn. 455; Fairbank 7. Leary, 
40 Wis. 637. 
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suit be dismissed, at costs of plaintiff in both 
courts.” 

This case, it is plain, represents one ex- 
treme—unreasonable suppression of com- 
petition; it will, therefore, fix the limits of the 
discussion to bring forward for examination 
a case at the other extreme—reasonable reg- 
ulation of competition. In Stovall v. Me- 
Cutchen (54 S. W. Rep. 969), the facts were 
these: In 1895, appellant and appellees, all 
merchants of Russellville, signed an agree- 
ment as follows: “We, the undersigned, mer- 
chants of Russellville, do hereby agree and 
obligate ourselves to close our place of busi- 
ness at 6.30 o'clock, beginning May 15th, 
1895, and lasting until the first of Septem- 
ber.” The pleadings and proof all agreed that 
the intention of this writing was that the 
stores were to be closed at 6.30 p. m. of each 
day during the time specified, except on Sat- 
urdays. After compliance for a few evenings 
after the 15th of May, appellant notified ap- 
pellees that he declined to further complv 
with the agreement, but would disregard it. 
This he did. Appellees instituted this action 
to compel him to specifically perform the 
agreement. 

The opinion of Mr. Justice White was 
brief, but to the point: “While it is true that 
contracts in restraint of trade are to be care- 
fully scrutinized, and looked upon with dis- 
favor, all contracts in restraint of trade are 
not illegal. The restraint here put is but par- 
tial—very inconsiderable. It is but a few 
hours, at most, each day, and for three and 
one-half months, during the extremely hot 
weather. [t has come within the observation 
of the members of this court that during this 
season (May 15thto September) many mer- 
chants close about 6.30 or 7 p.m. This can- 
not be held to be an illegal restraint of trade.” 

Of the arrangements between competitors 
to limit competition some are easy to dispose 
of under these rules, others are not. Whether 
or not the scheme results in suppression of 
substantial competition is the test, a question 
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of degree often difficult to fix. Whether in- 
dependence is reserved in essential things is 
the question, or whether there has been a 
surrender of such independence so that there 
is now no motive for competition is the issue, 
a question of fact often difficult of inter- 
pretation. 

Nester v. Continental Brewing Company 
(161 Pa. St. 473) is representative of the class 
of cases in question. The bill set forth that 
a Brewers’ Association of Philadelphia had 
been formed under articles of agreement in 
writing by forty-five brewers of Philadelphia, 
individuals, firms and corporations. By the 
principal section of the agreement each mem- 
ber of the association agrced not to sell any 
beer to any new trade or to any customer of 
any brewer that belonged to the association. 
The court below found that the object of this 
combination was to regulate the price and 
control the distribution of beer within the 
city. 

A summary from the opinion of Mr. Jus- 
tice Sterrett follows: “The test question in 
every case like the present is whether or not 
a contract in restraint of trade exists which is 
injurious to the public interests; if injurious, 
Courts 
will not stop to inquire as to the degree of 
It is enough to know that 


it is void as against public policy. 


injury inflicted. 
the natural tendency of such contracts is in- 
jurious. So if the natural tendency of such 
contracts is to injuriously affect public inter- 
ests, the form and declared purpose are im- 
Courts will not lend their aid in 
matter how dis- 


material. 
illegal transactions no 
cuised.” 

Emery v. Ohio Candle Company is an in- 
teresting arrangement also. An association 
was proved in that case to include ninety-five 
per cent. of the manufacturers of star candles 
in the United States. The members of the 
association surrendered their freedom of 
action by this provision, that they were re- 
quired to pay into the treasury two and one- 
half cents per pound on every pound of 





candles disposed of on their own account. 
None of them were bound to operate their 
factories; whether they did or not they re- 
ceived a share in the profits of the pool. This 
plan was thus self-acting; it was to the inter- 
est of each member to remain idle when the 
price was low, to operate only if the price 
were high. It was found as a fact in the case 
that the expected result followed; the produc- 
tion of candles decreased, the price of candles 
increased during the whole existence of the 
association. 

The court pronounced the arrangement 
bad altogether: ‘We are of the opinion that 
the suit cannot be maintained, for the reason 
that the objects of the association were con- 
trary to public policy and in no way to be 
aided by the courts. No recovery can be had 
except by giving effect to the terms of the 
agreement the action is in substance a suit 
against the association to recover a sum due 
the plaintiff under the terms on which the 
Its suit is to re- 


’ 


association was formed. 
cover its portion of the ill-gotten gains.’ 

The combination in restraint of trade once 
proved to be such, outlawry is declared.’ It 
can bring no suit against those in it, but 
neither can they sue it; the courts will have 
nothing to do with association or associates. 
That is the penalty, that the loss must lie 
where it falls, a holding which in itself is 
often one of the strongest of deterrents. 
Thus any member of the association may 
withdraw whenever it suits his interest to do 
so, a result that minimizes the harm that such 
a combination may effect. For experience 
shows that the result is that competition still 
goes on surreptitiously, despite the agree- 


' The following cases, among others, hold a combina- 
tion in restraint of trade invalid: 

Hilton v. Eckersley, 6. E. & B. 47; Cousins v. Smith, 
13 Ves. 542; U.S. ~. Jellico Co., 46 Fed. 342; U.S. 7 
Nelson, 52 Fed. 646; Mill Co. v. Hayes, 76 Cal, 387; 
Moore 7. Bennett, 140 II]. 69; Houston z. Kentlinger, 
91 Ky. 333; Fabacker v. Bryant, 46 La. Ann. 820, 
Bingham v. Brands, 77 N. W. 940; Cohen v. Envelope 
Co., 166 N. Y. 292; Salt Ass’n v. Guthrie, 35 Oh. St. 
666; Morris Coal Co. v. Barclay Co., 68 Pa. St. 173; 
Mallory v. Oil Works, 86 Tenn. 598; Oil Co. 7. Adone, 
83 Tex. 650. 
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ment, since every active member is strength- 
ening his position in preparation for an ulti- 
mate withdrawal at the psychological mo- 
ment. 

IV. 

An interesting plot to hold up the market 
is seen in Pacific Factor Company v. Adler 
(go Cal. 110). In that case the declaration 
was that the defendant agreed to deliver to 
plaintiff company, or their order, whatever 
number of grain bags up to 187,500 the said 
company should call on him to deliver until 
Jan. 1, 1889, on payment to him of seven and 
one-half cents for each bag; and defendant 
agreed not to sell to any one other than the 
plaintiff. The defence was that the plaintiff 
entered into contracts with other holders of 
grain bags in all respects similar to the con- 
tract made with the defendant to the amount 
of 30,000,000 bags, with intent to monopolize 
the market. Motion was made for non-suit 
upon the following facts: The entire number 
of bags in the State on the 16th day of May, 
1888, and which would arrive prior to Janu- 
ary 1, 1889, amounted to 42,000,000; that the 
annual demand for bags was 32,000,000; and 
that the plaintiff entered into this “scheme” 
or “plan” to obtain the control of these 42,- 
000,000 bags, and in pursuance of said plan 
by contract did actually secure the control of 
30,000,000 of these bags from the owners 
and holders thereof. 

Mr. Justice Garoutte affirmed the non-suit. 
Extracts from his opinion show his argu- 
ment: “The plaintiff did not purchase the 
bags; at the same time, by the rigor of its 
contract, it prevented the owners from sell- 
ing them. It is clear this ‘scheme’ or ‘plan’ 
was devised, and these contracts entered into, 
for the purpose of removing all competition, 
and thereby compelling the farmers to pur- 
chase bags from plaintiff, at a price in excess 
of their real value. Plaintiff controlled three- 
fourths of all the bags which were in the 
State, or which would arrive within the ensu- 


ing six months. It held the bag market in 
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its hands, for competition was gone, and the 
price demanded must be paid. These agree- 
ments were not entered into for the purpose 
of aggregating capital, nor for greater facili- 
ties in the conducting of their business, nor 
for the protection of themselves by a reason- 
able restraint upon active competitors, but 
for the purpose of regulating, controlling and 
withholding the supply of bags, and thereby 
to take an unjust advantage of the farmers’ 
necessities, by disposing of the fruits of its 
unlawful labors at an unreasonable advance 
in price.” 

Cummings v. Union Blue Stone Company 
(164 N. Y. 401) is higher finance, perhaps, 
but it is the same thing in last analysis. The 
evidence was to the effect that in 1887 the 
plaintiff and fourteen other persons were the 
producers of nearly the whole product of 
Hudson River blue stone, and of at least 90 
per centum of the whole amount of such 
stone sold in the New York market to cus- 
tomers in various States east of the Missis- 


sippi River, and that their yearly sales 
amounted to upward of $1,500,000. Owing 
to competition among themselves, their 


profits had for some time been practically 
nominal; accordingly, with the intent to in- 
crease their profits, and to secure to each of 
said producers such part of the sales as his 
usual production bore to the whole produc- 
tion, they the agreement in 
question, with the defendant, the Union Blue 
Stone Company. It was thereby agreed that 
this company should act as their sales agent 
of all the marketable blue stone, manufac- 
tured and unmanufactured which the market 
would take for the six years from that date 
at prices to be fixed by the Blue Stone 
Association should apportion the sales 
among the producers according to a schedule 
set forth in the contract, and should sell for 
no other parties. The producers agreed to 
sell no stone except through such agent, and, 
acting as the Blue Stone Association, to fix 
the prices, and each to furnish, upon the re- 


entered into 
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quest of the sales agent, his quota of stone 
as apportioned. This contract was observed 
by the parties for about three years. 

Accordingly, Mr. Justice Landon held this 
arrangement bad altogether: “The plaintiff 
urges that it was a question of fact for the 
jury, and not of law for the court, whether 
the contract was simply to secure reasonable 
prices, or to extort from the public unreason- 
able prices. It may be conceded that one of 
its purposes was to enable the parties to 
obtain reasonable prices, but it gave them 
the power to fix arbitrary and unreasonable 
prices. ‘The scope of the contract and not 
the possible seli-restraint of the parties to it, 
is the test of its validity. They could raise 
prices to what they supposed the market 
would bear, and as they expected to supply 
nearly the entire demand of the market, the 
temptation to extortion was unusually great. 
The parties to this contract controlled 90 per 
centum of a total produce of about $2,000,000 
in value, marketed in New York city. Other 
kinds of stone were in competition with it, 
but it is plain that the customer who pre- 
ferred this stone would be restricted in his 
reasonable rights, if constrained by a 
monopoly to pay an exorbitant price for it 
or to accept another kind which he did not 
want. The uncontradicted evidence left it 
clear that this contract was void for the rea- 
sons stated, and the trial court was right in so 
holding as a matter of law.” 

A precious scheme is disclosed in Mil- 
waukee Masons and Builders’ Association v. 
Niezerowski (95 Wis. 129). This was an 
action on a note to which the following facts 
were pleaded as making out a defence upon 
grounds of public policy. The note was given 
by the defendant, a builder, to the plaintiff, 
the association, in pursuance of its require- 
ments that every successful bidder for con- 
tracts in Milwaukee should pay over to the 
association six per cent. of the contract price. 
A prudent bidder would, of course, add the 
six per cent. to his original offer; and as all 


in the association would do this, the effect 
would be to force up prices to that extent. It 
is needless to say that this general plan was 
kept a secret. 

The showing of such a scheme was enough 
for Mr. Justice Pinney. He said on that 
point: “The combination in question is con- 
trary to public policy, and strikes at the in- 
terests of those of the public desiring to 
build, and between whom and the association 
or the members thereof there exist no con- 
tract relations. While all reasonable stipula- 
tions and means to protect labor or trade are 
laudable, we must hold that the means here 
sought to be employed are such as the law 
will not sanction. We must consider what 
may be done under such an agreement, and 
the result which it will necessarily produce. 
As already pointed out, the operation of this 
combination, under its private by-laws, is to 
suppress free and fair competition in bidding 
for contracts, and by delusive and deceptive 
means members of the association are en- 
abled to exact from owners a higher price for 
buildings than they would otherwise have to 
pay. In the matter of changes or additional 
work, all competition by other members of 
the association is prohibited, unless the 
amount exceeds the original contract price. 
And as the membership of the association 
embraces nearly six-sevenths of the mason 
builders in Milwaukee, the combination not 
only tends to suppress competition, but oper- 
ates most unjustly toward builders not mem- 
bers of the association. The restraint thus 
imposed on the trade is neither fair nor rea- 
sonable.” 

An amazing machination was brought to 
view in one of the principal proceedings insti- 
tuted under the Federal! Anti-Trust Law, 
Addystone Pipe Company v. United States 
(175 U.S. 211). This arrangement was en- 
tered into by almost all of the :nanufacturers 
of iron pipe between the Appalachian Moun- 
tains and the Rocky Mountains. By the by- 
laws, before any sales could be made by any 
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member of the pool, he must obtain the right 
from the association. These rights were sold 
over the table at a secret auction conducted 
by the central body. Did Atlanta advertise 
for iron pipe, Atlanta was put up for the 
highest bidder, who paid the benus bid into 
the treasury of the pool. The firm that had 
thus bought Atlanta had the right to make 
such a price to her as pleased it.. The other 
members of the combination, on request, 
were bound to aid by furnishing a fictitious 
competition by putting in tenders higher yet. 
So that all that appeared to the eye was that 
the prices for iron pipe were mounting higher 
and higher. 

In the course of the final decision, Mr. Jus- 
tice Peckham said: “The combination thus 
had a direct, immediate and intended relation 
to and effect upon the subsequent contract to 
sell and deliver the pipe. It was to obtain 
that particular and specific result that the 
combination was formed, and but for the re- 
striction resulting high prices would not have 
obtained. We have no.doubt that where the 
direct and immediate effect of a contract or 
combination among particular dealers in a 
commodity is to destroy competition be- 
tween them and others, so that the parties to 
the contract may obtain increased prices for 
themselves, such contract or combination 
amounts to a restraint of trade in the com- 
modity, even though contracts to buy such 
commodity are continually being made. 
Total restraint of trade in the commodity is 
not necessary in order to render the com- 
bination one in restraint of trade. 

All of these cases show that a well-knit or- 
ganization often has the power to control 
even the modern market, wide as it is. It is 
the recognition of this possibility that makes 
the law against the conspiracy to control the 
market so thorough-going. For there is no 
doubt, unfortunately, how any body of busi- 
ness men will act when they get control of 
the market. It is a practical certainty that if 
they can get beyond the reach of eompetition 








they will raise prices. As it is this competi- 
tion which in the usual case protects the pub- 
lic by its unvarying action, the policy of the 
law is to perpetuate it by breaking up all 
such combinations.’ 

V. 

In this last decade the ingenuity of attor- 
neys acting in behalf of clients who wished to 
bring about a community of interests has led 
to a change of base at least four times 
during this brief period. The four plans 
thus tried such indifferent success 
have been: First, the pool—a direct agree- 
ment between the corporations concerned for 
their joint operation to a certain extent; 


with 


second, the trust—an indirect arrangement 
between the shareholders to control the ac- 
tion of their corporations; third, the holding 
corporation—a central company to hold the 
shares of the constituent companies; and 
fourth, the single corporation which buys the 
properties of the combining corporations 
ovtright. The modern preblem still unsolved 
is, how may various corporations be concen- 
trated under one control? It will give a bet- 
ter understanding of these—the present con- 
dition, if one example is cited of each. 

The leading case against the combination 
of corporations by any partnership is Whit- 
tenton Mills v. Upton (10 Gray 582). The 
report of the master disclosed the following 
facts: The Whittenton Mills were incorpor- 
ated by Statute 1836, Chapter 19, for the pur- 
Before 
1850, an agreement of copartnership was 
entered into between the Whittenton Mills 
and W. Mason. This partnership, under the 
firm name of William Mason & Company, 
carried on an extensive business in the manu- 
facturing of machinery for cotton mills; 


pose of manufacturing cotton goods. 


? The following cases, among others, hold a conspiracy 
to suppress competition illegal: 

Anon, 12 Mod. 248; U.S. v. Joint Traffic Ass’n, 171 
U. S. 605; Lowry v. Tile Ass’n, 98 Fed. 897; State v. 
Ins. Co., 66 Ark. 466; State v. Phipps, 50 Kans. 609; 
Woodenware Ass’n v. Starkie, 84 Mich. 76; State 7. 
Firemans Club, 152 Mo. 44; Lucke v. Assembly, 77 Md. 
396; Ertz v. Exchange, 79 Minn. 140; Stahl v. Schlitz 
Co., 104 Tenn. 715; Richards v. Desk Co. 87 Wis. 503. 
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afterward adding the business of manufactur- 
ing locomotive engines. In 1857 the Whit- 
tenton Mills, which had continued the busi- 
ness of manufacturing goods, and the said 
firm of William Mason & Company both be- 
came insolvent. Prior to that time the gen- 
eral agent of the Whittenton Mills repre- 
sented to third persons, with whom the firm 
of William Mason & Company were dealing, 
that the corporation was a member of the 
partnership. 

The court—Thomas, J.—held that all this 
made no difference, since, as a matter of law, 
a corporation could not be a member of a 
partnership. The following extract will show 
the line of reasoning: “The effect of all our 
statutes, the settled policy of our Legislature, 
for the regulation of manufacturing corpora- 
tions is that the corporation is to manage its 
affairs separately and exclusively; certain 
powers to be exercised by the stockholders, 
and others by officers who are the servants of 
the corporation and act in its name and be- 
half. And the formation of a contract, or the 
entering into a relation, by which the cor- 
poration or the officers of its appointment 
should be divested of that power, or by which 
its franchise should be vested in a partner 
with equal power to direct and control its 
business, is entirely inconsistent with that 
policy. The power to form a partnership is 
not only not among the powers granted ex- 


pressly or by reasonable implication, but is - 


wholly inconsistent with the scope and tenor 
of the powers expressly conferred, and the 
duties expressly imposed, upon a manufac- 
turing corporation under the legislation of 
the Commonwealth.” 

Such was the state of the law when the 
trust agreement was sprung upon a startled 
community. The material features: of that 
notorious scheme are well known; the first 
of the adjudications recited them at length— 
People v. North River Sugar Refining Com- 
pany (121 N. Y. 582). All the shares of the 
capital stock of all of the confederating cor- 


porations were transferred to a board of trus- 


tees. These trustees issued trust certificates 
in lieu of these shares, thus reserving the 
voting rights in all of the corporations. Asa 
cover for the scheme all of the several cor- 
porations were left in existence, and in form 
each conducted its own business without any 
cross agreements between themselves. 

In one of the most literary opinions in 
our books Mr. Justice Finch held the trust 
agreement invalid. He concluded thus: “And 
here, I think, we gain a definite view of the 
injurious tendencies developed by its organ- 
ization and operation, and of the public in- 
terests which are menaced by its action. As 
corporate grants are always assumed to have 
been made for the public benefit, any conduct 
which destroys their normal functions, and 
maims and cripples their separate activity, 
and takes away their free and independent 
action, must so far disappoint the purpose of 
their creation as to affect unfavorably the 
public interest. It is not a sufficient answer 
to say that similar results may be lawfully 
accomplished by an individual. And so we 
have reached our conclusion, and it appearsto 
us to have been established, that the defend- 
ant corporation has violated its charter and 
failed in the performance of. its corporate 
duties, and that in respects so material and 
‘mportant as to justify a judgment of dissolu- 
tion. Having reached that result, it becomes 
needless to advance into the wider discussion 
over monopolies and competition and re- 
straint of trade and the problems of political 
economy.” 

Whether the holding corporation is a way 
out of this last decision may well be doubted. 
The situation would seem to be the same in 
all essentials. The case of United States wv. 
Northern Securities Company et al. (120 Fed. 
Rep. 720) is so much in the mind of everyone 
that it is needless to recite the facts. It is 
true that there is no direct agreement be- 
tween the Great Northern Railroad and the 
Northern Pacific Railroad; it is true that in 
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form each company is distinct from the 
other. But it is also true that all competition 
is at an end between these two systems, be- 
cause it is also true that these roads are 
under one control. The situation in hold- 
ing plan is in all substantial points the 
same as in the trust scheme. 


Therefore the final holding may with some 
confidence be predicted from the decision in 
the court below, where Mr. Justice Thayer 
said in substance: ““The scheme which was 
thus devised and consummated led inevitably 
to the following results: First, it placed the 
control of the two roads in the hands of a 
single person, to wit, the Securities Com- 
pany, by virtue of its ownership of a large 
majority of the stock of both companies; sec- 
ond, it destroyed every motive for competi- 
tion between the two roads engaged in inter- 
state traffic which were natural competitors 
for business, by pooung the earnings of the 
two roads for the common benefit of the 
stockholders of both companies. It is our 
duty to ascertain whether the proof discloses 
a combination in direct restraint of interstate 
commerce, that is to say, a combination 
whereby the power has been acquired to sup- 
press competition between two or more com- 
peting and parallel lines of railroad engaged 
in interstate commerce. If it does disclose 
such a combination, and we have little hesita- 
tion in answering this question in the affirma- 
tive, then the anti-trust act as it has been 
heretofore interpreted by the court of last 
resort has been violated, and the government 
is entitled to a decree.” 


It may well be maintained that the present 
form of organization of the great industrial 
companies is beyond all the law that has been 
brought forward, for the single corporation, 
the present form, is not a combination in the 
eye of the law. The case upon which the 
legality of a large proportion of the great 
corporations depend is Trenton Potteries v. 
Oliphant (58 N. J. Eq. 507). The general 


process there had been the usual one; a 





single corporation had been formed which 
had bought outright the properties of the 
former companies. 

Mr. Chief Justice Magie held everything 
that was done valid: “Appellant is a corpora- 
tion and not an individual. Corporations, 
however, may lawfully do any acts within the 
corporate powers conferred on them by legis- 
lative grant. Under our liberal corporation 
laws, corporate authority may be acquired by 
aggregations of individuals, organized as 
prescribed to engage in and carry on almost 
every conceivable manufacture or trade. 
Such corporations are empowered to pur- 
chase, hold and use property appropriate to 
their business. Under such powers it is ob- 
vious that a corporation may purchase the 
plant and business of competing individuals 
and concerns. The Legislature might have 
withheld such powers or imposed limitations 
upon their use. In the absence of prohibi- 
tion or limitaton on their powers in this re- 
spect, it is impossible for the courts to pro- 
nounce acts done under legislative grant to 
be inimical to public policy. The grant of 
the Legislature authorizing and permitting 
such acts must fix for the courts the charac- 
ter and limit of public policy in that regard. 
It follows that a corporation empowered to 
carry on a particular business may lawfully 
purchase the plant and business of compet- 
itors, although such purchases may diminish 
or, for a time at least, destroy competition. 
Contracts for such purchases cannot be re- 
fused enforcement.” ? 


‘The following cases, among others, discuss the 
combination of corporations : 

(1) The pool, Hopkins vw. U. S., 171 U. S. 578; 
Addystone Pipe Co.7. U. S. 175 U. S. 211; Boyd w. 
American Carbon Co. 182 Pa. St. 206; Sabine Tram 
Co. wv. Bancroft, 16 Tex. Cev. App. 170; (2) trust, 
Distilling Co. v. People, 156 Ill. 486; Fire Ins. Co. vz. 
State, 75 Miss. 24; State v. Standard Oil Co., 49 Oh. 
St. 137; State v. Distilling Co., 29 Neb. 700; (3) 
holding corporation, Pearsall v. No. Pacific Co., 161 U.S. 
646; Market St. Ry. v. Wellman, 109 Cal. 571; People 
v. Chicago Gas ‘Trust, 130 Ill. 268; Grenville Press v. 
Planters Press, 70 Miss. 669; Marble Co. v. Harvey, 
g2 Tenn. 115; (4) new incorporation, U. S. v. E. C. 
Knight, 156 U. S. 1; Harding v. Glucose, 182 Ill. §51; 
Central Shade Co. 7. Cushman, 143 Mass. 353; Oakdale 
Mfg. Co. v. Garst, 18 R. F. 484. 
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The state of things at the present writing, 
then, seems to be this: That the pool, the first 
of these forms, is certainly bad; that the 
single corporation, the fourth form, is almost 
as certainly good; while the trust, the second 
form, is probably bad, which involves the 
holding corporation, the third form. 

From step to step in this succession there 
is a movement toward integration. Now that 
the end of that evolution has been reached 
in the single corporation, the law against 
combinations in restraint of trade may at last 
cease to operate. It has done a good work 
in forcing those who wish to bring together 
various corporations into greater enterprises 
to organize in an open manner under the 
eeneral corporation laws. Then at last the 
State may impose such special regulation 
upon these industrial trusts as the situation 
requires. 

VI. 


This industrial reorganization during the 


last decade may be set down as marking the 
most important epoch in the economic his- 
tory of the United States. When the recent 
movement is so described, it is recognized 
that it has come about from the combination 
of various smaller units into larger units. 
Such consolidation in the face of an adverse 
policy which made against all restriction of 
competition has been at times an almost des- 
perate forward movement. That there is so 
much accomplished fact in consolidation to 
show despite this law against combination 
in restraint of trade is proof positive that 
there have been two opinions upon the social 
advantage of such concentration all the time, 
which has been the cause of this weakness. 
Upon the whole, however, the law against 
the combination stands unaltered, but it is 
overreached by the law in favor of the cor- 


poration. 


EXAMINATIONS FOR THE BAR.' 


By HONORABLE LAWRENCE MAXWELL, JR., 


Of the Cincinnati, Ohio, Bar. 


T is to be reeretted that Professor Willis- 
| ton, to whom the committee originally 
assigned the task of preparing a paper on 
this important subject, is prevented from 
keeping his appointment. Ile would doubt- 
less have laid before you a comprehensive 
review of the progress of the movement to 
raise the standard for admission to the bar, 
and of its present state in various parts of 
the union, supplemented by reflections and 
suggestions which would have been of value 
to those interested in the subject, either as 
judges, legislators or bar examiners. I have 
not engaged with the committee to supply 


? An address before the American Bar As3ciation at 
Hot Springs, Virginia, August 27, 1903. 


ihe place of such a paper, but only to pre 
vent an absolute gap in the program by pre- 
senting briefly some considerations, which 
may serve to open the discussion. I am 
obliged to draw upon a rather limited ex- 
perience gathered through a short service as 
bar examiner in Ohio, and as a member of 
a committee of the bar which assisted the 
Supreme Court of our State to frame the 
rules and regulations for admission to the 
har which were adopted in 1897. I may say 
that on paper our regulations in Ohio are 
ideal. Admission to the: bar is placed where 
it should be, in the hands of the Supreme 
Court, under a statute which provides for an 
examination, and that the candidate must 











gO Lhe Green Bag. 


have sufficient general learning and must 
have studied law regularly and attentively 
The court has established 
a standing committee to conduct the exam- 


for three years. 
inations and has framed rules. We have en- 
countered some difficulties in enforcing the 
excellent rules adopted by the court. Per- 
haps our experience may be of value to gen- 
tlemen from other States and their experi- 
ence is likely to be useful to us. 

The real purpose of examinations for the 
bar is to secure proper preparation on the 
part of those who propose to practise law, 
and they are useful to the extent that they 
operate by a 


accomplish that end. They 


process of exclusion. It is not necessary to 
hold examinations for the purpose of ad- 
mitting members to the bar. They are held 
for the purpose of excluding applicants, and 
the question always is, who shall be refused 
permission to commence the practice of law. 
| propose to deal with the subject from that 
point of view and to invite vour attention to 
the classes of persons who in the public in- 
terest and for the greatest good of the great- 


1 


est number, including theinselves, ought not 
to be permitted to hold themselves out to the 
public as attorneys and counsellors at law. 

\ general education is the first and most 
obvious requirement. ‘The law is a scrence 
which cannot be studied by those who have 
not laid the foundation by a course of mental 
liscipline and practice in study, and who 
have not acquired a certain fund of know- 
ledge of common things. What is known 
in the United States as a high school course 
is generally recognized as the least amount 
of preliminary training and practice in study 
that will enable a young man to take up 
successfully a subject so intricate and com- 
plicated and calling for such powers of 
analysis and generalization as the law. This 
means that the law student shall attend 


school until he is eighteen or nineteen years 
of age, studying the English language, its 
srammar and literature, with exercises in 


composition, arithmetic, algebra, geometry, 
geography, the outlines of ancient and mo- 
dern history, with special reference to Eng- 
lish and American history, physics, and a 
course of two years in a classical or foreign 
language. ‘These are the minimum require- 
ments for admission to law schools of recog- 
mized standing and are the specific require- 
ments for admission to the bar imposed by 
statute or rule of court in many States, in- 
cluding Ohio, New York, New Hampshire, 
Delaware, Illinois, 


Colorado, Connecticut, 


lowa, Minnesota, Rhode Island and Ver- 
mont. In 1898 Mr. Goodell and Judge Dan- 


aher, members of the New York State board 
of law examiners and Mr. J. S. H. Frink oi 
the New Hampshire board, gave to this as- 
sociation their opinion of the great value of 
a standard of general education as a condi- 
tion of commencing the study of the law. 
Judge Danaher said that according to his 
observation, the requirements in New York 
had been productive of wonderful results in 
elevating the tone and general standard of 
the profession, and that from his experience 
he would rather abolish examinations in law 
than dispense with a high preliminary condi- 
tion of general education. In New Jersey 
the value attached to general education is 
indicated by a provision which requires a 
candidate for admission to the bar to have 


studied law four vears if he has not been 
admitted to the degree of bachelor of arts or 
bachelor of science. Three years’ study is 
required from candidates holding those de- 
In Rhode Island a candidate who 
has received a classical education is re- 
quired to study law only two years while 
other candidates are required to give three 
years to the studv of law. On the continent 
of Furope the only avenue to the bar is 
through the England 
candidates for admission as attorneys or 
candidates for the 
men, must 


submit to a preliminary examination about 


grees. 


universities. In 


solicitors, as well as 
bar, who are not university 
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equivalent to that required for gradua- 
tion from an American high school, before 
entering upon the study of the law. ‘The re- 
quirement is an entirely reasonable one. It 
means after all only that a young man who 
proposes to apply himself at tne age of 21 or 
22 to an intellectual vocation should devote 
himself up to that time in reasonable and 
necessary preparation. 

The requirement for general education as 
a condition of successful professional study, 
was happily stated by Blackstone a century 
and a half ago. 

“If the student in our laws hath formed 
both his sentiments and stvle by perusal and 
imitation of the purest classical writers, 
among whom the historians and orators will 
best deserve his regard; if he can reason 
with precision, and separate argument from 
fallacy, by the clear simple rules of pure un- 
sophisticated logic; if he can fix his atten- 
tion, and steadily pursue truth through 
the most intricate deduction, by the use of 
mathematical demonstrations; if he has en- 
larged his conceptions of nature and art, by 
a view of the several branches of genuine 
experimental philosophy; if he has im- 
pressed on his mind the sound maxims of 
the law of nature, the best and most authen- 
tic foundation of human laws; if, lastly he 
has contemplated those maxims reduced to 
a practical system in the laws of imperial 
Rome; if he has done this, or any part of it, 
a student thus qualified may enter upon the 
study of the law with incredible advantage 
and reputation.” 

The resistance to even moderate require 
ments is illustrated by an act passed by the 
legislature of Ohio at its session next after 
the adoption by the Supreme Court of a 
rule requiring candidates for admission to 
the bar to produce a certificate of gradua- 
tion from a high school, or of admission to 
a college of approved standing, or of an ex- 
amination upon the subjects required for 
graduation from a high school. The act 


provided that no rule of the Supreme Court 
requiring an applicant for admission to the 
bar to have received a diploma of gradua- 
tion or a certificate granted by a board of 
school examiners, as a condition for ad- 
mission to the bar, should affect or apply to 
any person who had studied law during a 
period of three years prior to the passage of 
the act. The statute might have been en- 
titled appropriately an act to protect vested 
interests in illiteracy. The remarkable fea- 
ture of it was that our law had provided from 
the earliest times that applicants for admis- 
sion to the bar should have a genera! educa- 
tion. The rule of the Supreme Court did 
not, theretore, impose a new condition. It 
sought only to enforce an old condition by 
requiring specific and definite proof of com- 
pliance therewith. But anything specific and 
definite and certain is what those who pro- 
pose to break into the profession by the 
back door most abhor. Glittering generali- 
ties is their delight. They are ready to pro 
duce general certificates, but they resent at- 
tempts to compel them to tell when and how 
and where they acquired their attainments 
or exactly what they are, or to submit their 
pretensions to test. 

Since the chief purpose oi insisting upon 
preliminary general education is to insure a 
certain degree of mental maturity and of ca- 
pacity on the part of the student to take up 
the study of law, his qualifications in that 
respect ought to be ascertained and passed 
upon before he is permitted to register as a 
student of law. In law schools of recognized 
standing, it is made a condition of admis- 
sion. ln New York he is given a year after 
registering as a student of law, to comply 
with the rule on the subject of general edu- 
cation. 

The next most obvious and essential re- 
quirement for admission to the bar, is that 
the student shall study law for a certain 
period, which ought not to be less than three 
vears. The law cannot be mastered except 
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by prolonged and attentive study. Nothing 
can take the place of time, and exper- 
ence has shown that three years are 
none too many to enable a person oi 
average capacity to acquire a fair knowl- 
edge and understanding of the fundamentai 
principles of the law. This is obvious when 
we remember that the subjects to be mast- 
ered include the law of real and personal 
property, torts, contracts, partnership, bail- 
ments, negotiable instruments, agency, 
suretyship, domestic relations, wills, corpor- 
ations, equity, criminal law, constitutional 
law, pleading and evidence. 

A three years’ course of study is required 
in the following States: Delaware, Connecti- 
cut, District of Columbia, Illinois, Iowa, 
Maine, Maryland, Michigan, Minnesota, 
New Hampshire, Ohio, Oregon, Rhode 
Island, Vermont, Wyoming, Colorado and 
New York, and in Pennsylvania for admis- 
sion to the bar of the Supreme Court. In 
New Jersey four years are required of those 
who have not received the degree of bache- 
lor of arts or bachelor of science. In the 
following States two years’ study of law is 
required: Louisiana, Montana, Nebraska, 
New Mexico, North Carolina, North Dako- 
ta, Oregon, Washington, West Virginia 
and Wisconsin. Two years was the former 
requirement in Ohio, which was raised to 
three years in 1894. 

The experience of bar examiners seems 
to be that the percentage of failures among 
those who have studied in law schools is 
about one half as compared with those who 
have studied without tuition or with the 
meagre tuition provided by a law office. The 
immense advantage of study in a law school, 
with its prescribed courses, regular exer- 
cises, periodical examinations, and the com- 


petitive association of men in classes, with 
their moot courts and debating clubs, is ob- 
vious. It cannot be denied that the schools 
furnish opportunities for study and develop- 
ment of which the private student is deprived, 


and present advantages which in point of 
time alone are likely to make two years of 
study at a law school worth three years of 
private study. I do not find that the regula- 
tions for admission to the bar in any State 
require that any portion of the tuition shall 
be in a law school, but the time may come 
when candidates for the bar will be required 
by rule or statute to avail themselves of the 
superior opportunities for study provided by 
the law schools, for a portion at least, of the 
prescribed period of study. 

The familiar scheme which I have thus 
outlined proposing that the candidate for ad- 
mission to the bar shall prepare himself by 
a course of preliminary study, and then shall 
apply himself for three years to the study of 
law, is simple enough and entirely reason- 
able and ought to insure a fair general stand- 
ard. But to be effective it must be enforced. 
Rules prescribing standards of preliminary 
education and definite periods for the study 
of the law are of no avail unless they ar: 
rigidly enforced by insisting upon clear and 
explicit proof of the facts. Here the bar 
examiner is confronted with the difficulties 
presented by false certificates, false some- 
times in detail and fact, but more often in 
general intent. 

With respect to certificates of general 
education, our experience in Ohio has 
shown that nothing can be depended upon 
as a substitute for a diploma of graduation 
except the test of an examination by examin- 
ers appointed by the Supreme Court, who act 
under a sense of direct responsibility to the 
court. Our rules originally provided for the 
acceptance of certificates of examination by 
local examiners, but the court found itself so 
frequently imposed on by such certificates 
that it adopted a rule providing for examina- 
tions to test the general educational qualifi- 
cations of the candidate by a committee ap- 
pointed by the court, where he was not able 
to produce a certificate of graduation from 
a high school, or of matriculation in a col- 
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lege of approved standing. The rules of the 
State board of law examiners in Illinois pro- 
vide for special examinations in such cases 
by the principal of a high school of that 
State, or the superintendent of a district hav- 
ing a high school under his supervision. 
The certificate must be sworn to and state 
the date and place of the examination, the 
time consumed therein, the extent to which 
each study covered by the examination was 
pursued by the applicant, and the true and 
just grade of proficiency shown by the appli- 
cant in each study ona scale of 100. 

\Vith respect to certificates of study of law, 
the attempts to evade the rules are even 
more flagrant than in the case of certificates 
of general education, and I am sorry to say 
are often successful. In Ohio, for instance, 
our statute provides that no person shall be 
admitted to the bar examination who has not 
regularly and attentively studied law during 
the period of three years previous to his ap- 
plication, either under the tuition of a prac- 
tising attorney, or in regular attendance at 
a law school, or for part of the period under 
the tuition of a practising attorney and for 
the rest ot it at a law school, and the rule of 
the Supreme Court intended to enforce effec- 
tively this provision of the statute provides 
that the candidate must file with the clerk of 
the court the certificate of such attorney, or 
the chief officer of the law school, as the 
case may be, showing among other things, 
the date when he commenced the study of 
law. The rule declares that the three years’ 
study of law required by the statute shall date 
from the filing of such certificate. The re- 
quirement that the candidate shall have 
regularly and attentively studied law during 
the period of three years obviously means, 
and it is quite useless and insignificant un- 
less it does mean, that he shall make the 
study of law his business for three years, and 
not that he shall study law off and on dur- 
ing a period of three years devoted to some 


other vocation. It would clearly not be a 


compliance with the statute if the candidate's 
certificate stated specifically that he had 
studied law every other day or every third 
day or two hours each day during a period 
of three years; and yet it is notorious that 
persons are constantly admitted to the bar 
examination in Ohio whose study of law is 
Certificates of study 
are accepted from law schools in which in- 


of the latter character. 


struction is given during not more than 
three or four hours each week, and from 
practising attorneys who give no instruc 
tion whatever to the student and who sub- 
ject him to no examination. No certificate 
of study in a law school should be accepted 
unless the exercises of the class room occupy 
at least ten or twelve hours a week for eight 
or nine months in the year. Certificates of 
study in the office of attorneys should be 
scrutinized with the greatest care. All cer- 
tificates, both of general education and of 
study of the law, should be detailed and spe- 
e:fic. Our State bar association has recentiv 
suggested to the Supreme Court an amend- 
ment of its rules so as to require that the 
certificate of study of law shall state what 
subjects were studied, what time in hours the 
candidate gave to each subject, what text 
books he used, how many examinations, if 
any, he was subjected to during the period 
of study, with the subjects and methods of 
the examination, what time was given to the 
instruction of the candidate, and whether, 
having studied at a law school, he failed to 
obtain a certificate or diploma from the au- 
thorities of the school. The last suggestion 
was the result of an imposition, which came 
to the knowledge of the court in the case of a 
student who had registered under the tui- 
tion of a practising attorney, in whose office 
he studied law for a year, subsequently going 
for two years to a law school. He failed to 
pass the law school examination, and was 
therefore unable to get a certificate from 
the officers of the school. In that predica- 
ment he applied to the attorney with whom 
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he had originally registered, who certified 
that he had studied law for three years and 
recommended his admission to the bar. We 
must assume in charity that this certificate 
and recommendation was given without 
knowledge on the part of the attorney that 
the candidate had been refused a certificate 
from the authorities of the law school. 
The first and by far the most important 
duty of the bar examiners is to scrutinize 
the certificates that are presented to them. 
faithfully, by 
subjecting them to a rigid test, and if they 
reject at once all candidates who do not pro- 
duce reliable evidence of general education 


li they discharge that duty 


and clear proof of having studied law for 
the requisite period, their work is more than 
half done, for they will have adopted a 
reasonably sure precaution against the ad- 
mission of men who are not prepared. In 
Ohio the court itself examines the certifi- 
cates and determines who shall be admitted 
to the examination. If the examiners could, 
in addition, assure themselves of the charac- 
ter of the instruction in law, which the can- 
didate has received, the importance of a bar 
examination would be great!lv reduced, if 
indeed it might not be dispensed with; but 
since it is impracticable in many cases to 
assure oneself of the character of the stu- 
dent’s instruction by any certificate, the char- 
acter and method of the bar examination 
must remain a matter of importance. 

Everyone realizes the difficulty of testing 
the qualifications of a candidate for admis- 
sion to the bar by means of an examination 
which in a few hours must cover the entire 
field of law, but the difficulty can be greatly 
reduced if the questions are framed so as to 
circumvent the skill of the crammer and the 
art of the professional coach. 

In 1895 Lord Russell, Lord Chief Justice 
of England, in an address delivered at the 
opening of the course of lectures under the 
Council of Legal Education, gave two in- 


candidates who had passed the bar examina- 
tions with the sole assistance of a coach, and 
he came reluctantly to the conclusion that 
the examinations held by the Council of 
Legal Education could be. satisfactorily 
passed without any prolonged study and 
without any real learning, provided the can- 
didate had the guidance for a comparatively 
In both 
of the cases which he verified, the candidates 
were Oxford men. One had studied Roman 
law at the university, but being unable to 
pass on that subject there, took it up under 


the auspices of the Inns of Court. 


short period of a skilled crammer. 


He went 
to a coach in the beginning of November, 
and after one month’s coaching, passed a so- 
called ‘satisfactory’ examination in all of 
the subjects of the curriculum including 
common law, equity and Roman law. The 
other candidate had not attended any lec- 
tures upon law at the university. His first 
reading for the bar began in October. In 
December he passed his examination in 
Roman law. In the following April, he 
passed his examination in constitutional law 
and legal history. He then began for the 
first time to read with a view to the examina- 
tion in English law and equity, of which he 
had no previous knowledge. He obtained 
the services of an intelligent coach and in 
June, after two months’ coaching, passed 
the examination in English law and equity. 
The examination covered the elements of 
real and personal property, conveyancing, 
including settlements, leases and mortgages, 
contracts, torts, sale of goods, agency, trusts, 
principles of equity, administration of assets 
on death, partnership, criminal law, criminal 
procedure and civil procedure, and evi- 
deiice. Upon all of these subjects, the 
first candidate was able with the 
tance of a coach, to pass an examination 
after one month’s preparation, and the 
other, after two months’ study. Of course 
neither of these candidates had mastered the 


assis- 


stances which he had carefully verified, of | law; neither had digested or understood the 
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subjects which he had studied. What they 
had done was to acquire a slight and super- 
ficial knowledge of the subjects and to learn 
and remember long enough to reproduce 
them the answers to a large proportion of 
the questions, which the previous experi- 
ence of the coach enabled him to say would 
probably be put in the various papers,— 
questions, which through a long series of 
vears, bore a strong family resemblance to 
one another. The feat was one of memory. 
Lord Russell contented himself with sug- 
vesting whether a better or additional guar- 
autee ci learning might not be secured by 
some other method. 

The experience of most bar examiners 
would doubtless enable them to present in- 
stances, perhaps none so startling, but, after 
all, of the same sort, as those verified by Lord 
Russell. In 1898 Mr. Gregory of Wiscon- 
sin gave to the association the case of a 
young man who was admitted to the bar of 
that State after having studied law in the 
university for part of one year. In the same 
vear he was elected a judge. I wonder how, 
as judge, he would construe the statute of 
the State requiring a candidate for admission 
to the bar to have studied law two years. I 
have known candidates to pass the bar ex- 
amination in Ohio without any real knowl- 
edge of the subjects upon which they 
were examined. Their chief text book was 
one of the well known law quizzers, and 
their chief or sole instruction that of an ex- 
perienced professional coach who had made 
a collection of questions put during previous 
years, those of each year bearing a strong 
resemblance to the questions of prior years, 
and who was able in that way to train his 
candidate to answer a sufficient number of 
the questions to receive a satisfactory mark. 
One of these law quizzers is aptly described 
in the publisher’s announcement as “a 
boon to those about to apply for ad- 
mission to the bar,” with the statement 
added in large type that “no person study- 


ing law can afford to do without it.” 

| have recently read the examination pa- 
pers of several States with a view to ascer- 
taining the character of questions put. In 
some States, as in New York and Michigan, 
definitions and questions which can be an- 
swered categorically seem to be eschewed, 
and only concrete problems are put, which 
require the student to state the legal rights 
of parties upon a given state of facts, with 
his reason. ‘This is the method pursued in 
examinations in the best law schools. It 
can hardly be doubted that it furnishes the 
most satisfactory test of the student’s 
mastery of the subject. In the examination 
papers of one State, | find such questions 
as these: “What is a note, a bill of exchange, 
a draft, a check, a due bill, a certificate of 
deposit, a letter of credit?) What 1s a part- 
nership? What is a dormant partner? De- 
fine lands, tenements and hereditaments. 
Define a bilateral contract, a unilateral con- 
tract, a divisible contract. What is a surety? 
Define trust and maxim. Define guardian, 
master, fellow servant, respondeat supe- 
rior.” While no one can safely say that 
definitions ought not to be called for in any 
case, such questions as these present no 
significant test of the student’s knowledge of 
law. In the same set of examination pa- 
pers, I find questions such as these, which 
sec: to be equally valueless: ‘‘Is there a bill 
of rights in the constitution of the State?” 
“How many congressional districts are there 
in the State?” “What apt words should be 
used in a deed to convey land in fee simple?” 

Since bar examiners are required to ex- 
amine large classes, the examination must 


necessarily be in writing. Ordinarily no 
other test is necessary. The paper shows 
either that the applicant is well prepared, or 
that he is so deficient as to call for no other 
test. There are cases, however, where the 
examiner may have a doubt which an oral 
examination may dispel. Indeed, some ex- 
aminers believe and have declared to this as- 
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sociation that no examination is complete 
and fair unless an opportunity is given 
through oral examination to draw inferences 
from the appearance and manner and dis- 
course of the candidate. An oral cross-ex- 
amination of the candidate on his certificate 
of study would be likely to disclose the 
irauds which often lurk in those certificates. 

In order to secure a uniform standard, bar 
eXanunations ought to be under the direct 
supervision of the highest judicial tribunal 
of the State, and should be conducted bv a 


conunittee appointed by that court. Such is 


the plan adopted in those States in which 
‘fective steps have been taken to. provide 
adequate standards and methods for admis- 


} 


sion to the bar. The permanency of the 


‘committee should be assured by providing 
terms of not less than three years, and the 
members should retire not simultaneously, 
but in rotation, so that a majority may al- 
Was be constituted of members of experi- 
ence. Whether the committee ought to be 
small, as in New York, where it is composed 
f three members, or large, as in Ohio, where 
it consists of ten, or a compromise between 
these extremes, as in Michigan and Illinois, 
where the committee consists of five mem- 
bers, is a point upon which my observation 
or experience does not enable me to express 
a definite opinion. One would suppose that 


¢ 


L¢ 


a small committee would be more likely to 
be effective than a large committee with its 
natural tendency to divided responsibility. 
The compensation to be paid to bar ex- 
aminers is a matter of practical importance. 
The efficient discharge of their duties re- 
quires much time in the careful scrutiny of 
certificates, preparation of papers and ex- 
amination and grading of the answers there- 
to. There would seem to be no reason why 
an assessment from candidates for admission 
to the bar should not be made, sufficient to 


secure proper compensation to the bar ex- 
aminers. In New York each examiner re- 
ceives a salarv of $2,500 per annum. In 


Ohio they are limited to their necessary 
traveling expenses, with $5.00 per day as 
compensation for each day actually em- 
ployed in the work of the committee. 

The importance of most rigid precautions 
with respect to the character and scrutiny 
of certificates of the candidate’s moral char- 
acter needs no enlargement before a body 
of lawyers who best know the incalculable 
mischief which an unscrupulous man may 
lo at the bar. 

With respect to admission of attorneys 
irom other States it is necessary to take pre- 
autions against those who seek to use cer- 
ticates from other States for the purpose of 
avoiding an examination in the State in 
which they intend to practise. In Ohio we 
provide by statute that a person who has 
become a resident of the State, and who, 
having studied law for a period of at least 
two years and passed a regular examination, 
has been regularly admitted as an at- 
tornev in the highest court of anv other 
State of the United States, and has been in 
active practice of the law in a State or in 
the Supreme Court of the United States for 
a period of not less than five vears imme- 
diately preceding his removal to the State of 
Ohio, upon producing satisfactory evidence 
of such admission, study and practice, and 
of good moral character, may be admitted 
to the bar in Ohio without examination. 

While I regard the scrutiny of the cer- 
tificates of general education and of study of 
law of first importance and the character 
and method of the bar examination itself as 
also important, it must be admitted that the 
supremely important thing is to have a com- 
mittee of bar examiners imbued with a deter- 
mination to maintain and enforce a high 
standard of admission to the bar, for the 
standard will be whatever the committee 
makes it. Before a determined committee 
unworthy candidates shrink and false cer- 
tificates disappear. In their hands methods 
and svstems and details become compara- 
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tively unimportant. The standard which 
they declare and the purpose which they 
manifest become known and recognized and 
acquiesced in. It furnishes a mark for the 
law schools and in numberless other direc- 
tions exerts a powerful influence for good. 
No other field of service to which a lawyer 
can be called affords better opportunity for 
usefulness. In this important work the 
courts have the right to command the as- 
sistance of men of learning and experience 
and discretion, whose professional standing 
is likely to secure the respect and support of 
the profession, from which will follow gen 
eral public support. No lawyer should feel 
at liberty to decline the call of the court to 
serve as bar examiner. 

| have said that the purpose of examina- 
tions for the bar is to secure proper prepara- 
tion on the part of those who propose to 
practise law. It is one of many means em- 
ploved to accomplish that end, but it is a 
necessary means. It is the controlling pow- 
er which the courts exercise to protect them- 
selves and the State. We cannot rely wholly 
1 law schools or on the motives which stim- 
ulate most men to prepare themselves for 
the highest service at the bar, for there are 
other men in great numbers who seek to 
enter the profession with the least possible 
preparation, and unfortunately so-called Jaw 
schools are organized in many communities 
to assist them to do so. These schools are 
a public evil and ought to he suppressed. 
The power lies with the courts. All that is 
necessary in States where standards of gen- 
eral education and definite periods of study 
are prescribed is to enforce the regulations. 
That has been found sufficient to put them 
out of existence in some States, and in other 
States to prevent them from springing up. 
Their patrons have no use for them except 
as means of gaining admission to bar ex- 
aminations under false pretenses, and if the 
courts were to reject their certificates they 
would perish for want of support. IT do not 


mean, of course, to suggest that all schools 
whose standards are defective ought to be 
suppressed, for there are many conducted by 
men with laudable purposes and sincere mo- 
tives whose standards are capable of im- 
provement and are likely to be improved 
under proper encouragement and advice and 
supervision. But there are other schools 
organized for the express purpose of cir- 
cumventing the law by issuing false certifi- 
cates. | have before me the circular of a 
school which boldly announces that “shorter 
hours of business make it possible for the 
young man of today to employ his leisure 
moments in preparation for a life work of his 
own choice.” This is doubtless intended and 
understood as an announcement that the 
school will supply its patrons with certifi- 
cates that they have regularly and attentive- 
ly studied law during a period of three years, 
which is the requirement of our statute, well 
knowing that during the whole of the period 
they have been engaged in other vocations, 
and have employed only their “leisure mo- 
ments” in studying law, and knowing, more- 
over, that if the facts were stated in the cer- 
tificate it would be worthless. There is no 
hope for schools of this sort. Their only in- 
fluence is to degrade the bar by depressing 
its standards and lowering its moral tone. 

The struggle in which we are engaged is 
between those who, in the interest of the 
public, are endeavoring to make the admin- 
istration of justice more efficient, and those 
who insist upon projecting their personal 
and selfish interests across the path of im- 
provement. The outcome of the struggle is 
not doubtful. It requires only that we shall 
preach the gospel in season and out of sea- 
son until the public come to see and know 
that the movement for a high standard for 
admission to the bar is not in the interest of 
any class, but to protect all classes against 
the cost and delay and suffering and mis- 
chief in a thousand forms which an ignorant 
bench and bar may inflict. 
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PRESENT STATUS OF THE DREYFUS CASE. 


By RICHARD WALDEN HALE, 


Of the Boston Bar. 


l may interest our readers to have before 

them a statement of the more recent facts 
about the Dreyfus case so far as they can be 
given from the despatches and newspapers 
which reach this country. 

In a general way after the Rennes trial 
and the pardon of Lreyius in September, 
1899, the Dreyfus party divided into two fac- 
tions. On the one side were many who felt 
that they had been fighting for the great 
principle of justice to the individual, that the 
particular case had reached a point where it 
could no longer be used in the vindication 
4 that principle, and that the sooner the 
heat and troubles caused by the incident 
should subside the better it would be for 
France and for all concerned. Others still 
thought the particular case of much import- 
ance and continued to agitate. But they 
were little listened to, and the Dreyfus case 
as a great public matter, soon became a 
thing of the past. The legitimate desire for 
vindication survived this oblivion, and Drey- 
fus and his immediate party have continued 
to seek a revision of the verdict. As | 
pointed out in the third edition of my little 
book The Dreyfus Story, even after the dis- 
graceful travesty of justice at the Rennes 
trial “one substantial credit to the French 
law still remains. If Dreyfus can get a prop- 
er ‘new fact’ the French law, notwithstanding 
his pardon and his two convictions, still 
leaves a vindication open to him. Our Amer- 
ican Law does not de as well.” 

The recent movement for revision is well 
described in the Jndependance Belge of De- 
cember fourth, 1903, from which I translate 


and adapt the following statement: 
“Immediately after the interpellation of 
M. James a propos of the Syveton election 


case in the course of which the Socialist 
leader pointed out that there were irregulari- 
ties in the Rennes trial, General André de- 
voted himself to a personal investigation 
which made it clear to him that out of the 
one hundred and seventy-two documents in 
the secret dossicr, there were at least two 
forgeries. ‘That point once established, the 
Minister of War turned over the dossier of 
the Dreyfus case to the Chancellor, M. Vallée 
and the latter immediately passed it on to 
the president of the Commission in the de- 
partment of justice which has the duty of 
pronouncing upon the receivability of de- 
mands for revision. \Vhatever they may say 
or do, this action means the certain revision 
of the Dreyfus case, for granting even that 
the Revision Commission should express 
the opinion that the demand of M. Alfred 
Dreyfus for revision is not receivable, (which 
is impossible, considering that new facts 
have been brought out) the chancellor will 
go over their heads, as he has the right to 
do and get the Court of Cassation to take 
jurisdiction in the matter. 

“This court can send the affair again to 
another court martial, or it can simply quash 
the decree of the Rennes court without 
further proceedings. 

“One must, indeed, thank that generous 
France, where justice does triumph in the 
end, for the good lesson which she is teach- 
ing the world by proclaiming that with the 
French there is no error which can maintain 
itself permanently, and that France can only 
find peace when light has been cast upon the 
whole Truth.” 

Since the above was written by the Paris 
correspondent of the Independance Belge, the 
Commission within the Department of Jus- 
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tice above referred to has rendered a report 
favorable to revision and the Minister of 
Justice (or Chancellor) has passed favorably 
upon it so that revision proceedings in the 
Court of Cassation are assured. This does 
not involve any judicial decision whatso- 
ever in favor of Dreyfus. It is merely a de- 
cision by the Minister of Justice to file a suit 
for revision. 

As I have pointed out in my little book 
only one of the four grounds for revision 
known to the French law can now prove use- 
ful to Dreyfus. This is the fourth in num- 
ber and is expressed in the revision law as— 
“the existence of the new fact, or new docu- 
ments, unknown at the time of the first trial, 
tending to establish the innocence of the con- 
demned person.” But this is obviously 
broad enough to cover almost any claim 
that better justice is possible in the light of 
subsequent experience. If it were subject 
to no restriction almost any case could be 
retried at any time. Accordingly in this 
fourth case there is a vital qualification. 
Only the Minister of Justicé can file a suit 
for revision on this ground. Obviously, then, 
this result is important and favorable to 
Dreyfus. But there has as yet been no trial 
of the real issue. It has only been framed 
for trial. 

As I understand it, the serious new fact 
is this. Among the documents in the secret 
dossier was a despatch from one attaché of a 
foreign legation or military spy (Schwartz- 
koppen) to another gentleman in the same 
business (Pannizardi). In it he said that he 
expected to have secret information about 
a certain department at a certain time. 
Colonel Henry of the secret service office 
cut off the date and wrote a false one in blue 
pencil. The false date corresponded with 
the time when Dreyfus was having a tem- 
porary detail to that department to familiar- 
ize him with its work. A peculiar French 
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idea of justice allowed the conclusion that 
this despatch helped to prove that Dreyfus 
was a traitor. A slightly more enlightened 
French justice now proposes to give a new 
trial on the ground that the forgery is a 
new fact unknown at the time of the first 
trial. 

As | understand the l‘rench law a final de- 
cree in favor of Dreyfus will not only vin- 
dicate him, but will also operate as a matter 
of law (without giving the Minister of War 
any discretion) to reinstate him in the army, 
and give him the rank and pay to which he 
would have risen if he had remained in the 
service, together with all back pay and al- 
lowances. 

The writer in the /ndependance Belge, from 
whom | quote above, expresses a cynical but 
justifiable doubt whether a court martial, 
even at this date could be trusted to do jus- 
tice. It would be a board of soldiers to 
whom the prejudice of the earlier agitation 
and the prospect of having to take one of the 
Jewish race back into the army after such a 
career as Dreyfus has had would mean a 
great deal that would be offensive. And the 
fact that his pardon frees him from any risk 
of imprisonment or punishment would allow 
the court to feel that there was no military 
necessity for an acquittal. 

I have some diffidence in making these 
statements from the meagre information 
which has as yet reached this country, but I 
believe that the main points of the story are 
correctly given. A certain amount of ob- 
livion has been good for the case. It has 
changed it from a matter of national concern 
into a simple question of undoing an injus- 
tice. And the French nation can perhaps 
soon have some just pride in the fitness of 
its laws upon the subject. They make it 
easier than our own laws for justice to tri- 
umph in spite of every obstacle. 
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THE JUDICIAL HISTORY OF INDIVIDUAL LIBERTY. 


II. 


By VAN VECHTEN VEEDER, 


Of the New York Bar. 


LIZABETH’S savage prosecution of of- 
fenders in any way connected with the 
Northern Rebellion showed the true Tudor 
spirit. She instructed Lord Sussex to hang 
by martial law all those who had no property 
to escheat; persons of property were to be 
tried, and if acquitted were to be promptly 
taken before the Star Chamber. - Suffolk 
hanged over six hundred persons without 
the formality of a trial, and Sir George 
Bowes, who assisted in the work, put to death 
some six hundred more. As the rebellion was 
over martial law was unjustifiable. The 
names of most of the prisoners were ob- 
tained, by torture, and they were put to death, 
in open violation of law, on mere suspicion. 
The Duke of Norfolk’s case (1 St. Tr. 957) 
is notable in many wavs. He was probably 
guilty of a part.if not all of the offenses with 
which he was charged: but the trial was a 
farce. He was convicted of a treason resting 
on presumptions and inferences only. The 
overt act was his intended marriage with 
Mary, Queen of Scots, and his correspon- 
dence with the Duke of Alva to raise an 
army to invade the kingdom. It was argued 
that as Mary had formerly laid claim to the 
crown, whoever married her would support 
her title, and consequently endeavor to de- 
pose Queen Elizabeth. The letters to Alva 
had no signatures, and were only proved to 
be the Duke’s by reading the confession of 
an agent who vouched for their authenticity. 
He was never really called upon for his de- 
fense or allowed to produce his witnesses, 
but was only allowed to answer at the end of 
each charge, when he was constantly inter- 
rupted and urged to confess by the crown 
counsel. The evidence was practicallv all 


hearsay, and such as it was, had been ex- 
torted by fear. The lords of the council even 
gave in secret certain evidence which it was 
said that state policy required should not be 
made public. Norfolk said, on the scaffold, 
“And, my lords, seeing you have put me out 
of your company, I trust shortly to be in 
better company.” Considering that the Duke 
had presided at the judicial murder of his 
niece, Anne Boleyn, and had testified against 
his son, Essex, to save his own life, it re- 
quires considerable charity to sympathize 
with him in the hour of his misfortune. 

The trial of Campian and other Jesuits 
before Chief Justice Wray, in 1581 (1 St. Tr. 
1049), is characteristic of the reign. At the 
close of Anderson’s opening speech for the 
crown, Campian, who defended himself and 
his colleagues with marked ability, pertin- 
ently asked the attorney-general whether he 
came “as an orator to accuse them or as a 
pleader to give in evidence.’ ‘There was no 
evidence against them of treason under the 
statute of Edward III. Ii it be said that it 
was necessary to put them out of the way, 
they were justified in their assertion that it 
was for religion, not for treason, that thev 
died. Campian addressed the jury with dig- 
nity and power. “What charge this day you 
sustain,” he said, in opening, “and what ac- 
compt you are to render at the dreadful day 
of judgment, whereof I would wish this also 
were a mirror, I trust there is not one of 
you but knoweth. I doubt not, but in like 
manner you forecast how dear the innocent 
is to God and at what price he holdeth man’s 
blood. Here we are accused and impleaded 
to the death; here you do receive our lives 
into your custody; here must be your choice, 
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either to restore them or condemn them. We 
have no whither to appeal but to your con- | 
sciences; we have no friends to make there 
Take heed, 
I beseech you, let no colors nor inducements 


but vour heads and discretions. 


deceive you; let your ground be substantial 


for your building is weighty.’ 


| 





The Green Bag. 


have been as trne subjects as ever the Queen 
had any.” 

From a legal} standpoint, nothing can be 
said in extenuation of the trial of Mary, 
Queen of Scots (1 St. Tr. 1161). It is almost 
the only instance in English history of a great 
state prisoner being condemned by a tribunal 





THOMAS HOWARD, 


When asked to speak at the close, he said: 

“It was not our death that ever we feared. 
We knew that we were not lords of our own 
lives, and therefore for want of answer would 
not be guilty of our own deaths. The only 
thing that we have now to say is, that if our 
religion do make us traitors, we are worthy 


to be condemned: 


but otherwise are and 


DUKE 


OF NORFOLK. 


before which she neither appeared nor was 
represented. Mary was tried under a special 
act by a commission whose jurisdiction she 
stoutly denied. Even so, the commission had 
power only to examine as to the alleged con- 
spiracy against Elizabeth’s life. But to preju- 
dice Mary’s defense a host of statements 
were made as to her dealings with Spain 
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which had nothing to do with the question 
before the court. Copies of letters which it 
was claimed that she had written were used 
against her. Not one of the original letters, 
which were in cipher, was produced; no evi- 
dence was produced to show that the copies 
used were true copies or correctly deciphered, 
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The trial of ifssex in 1600 (1 St. Tr. 1333) 
was one of the fairest under Elizabeth. Yet 
according to any 
The constitution of the 
court was decidedly unfavorable to Essex. 
The material evidence was not given viva 
voce, and such witnesses as were examined 


it was still iniquitous 
decent standard. 





LORD CHIEF JUSTICE WRAY. 


nor was it shown whether Mary had actually 
sent or received the letters. Selected parts 
of various confessions were used against her. 
Upon the evidence produced when Mary was 
present no case was made against her. She 
was really condemned on the evidence of two 
persons, given at an adjourned meeting of 
the court, behind her back, and before a 
tribunal composed of her bitterest enemies. 


in open court merely stated that their prior 
examinations, which had been reduced to 
writing, were true. Sir Walter Raleigh was 
the only real witness in the case, and he tes- 
tified only as to a conversation held with a 
third person, which was certainly no evidence 
against the prisoner. Bacon’s conduct in vol- 
untarily coming forward to testify against 
his old friend and benefactor is a repulsive 
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illustration of his servility. From this case 
rebellion and attempts upon the king’s life 
were held to be synonymous, and it was trea- 
son to compel the king by force to change 
his policy. 

The trial of Sir Walter Raleigh (2 St. Tr 
1) and his subsequent treatment by James 
I, exemplifies the worst traditions of Tudor 
tyranny. Raleigh was accused of having 
conspired with Lord Cobham to place Ara- 





The Green Bag. 


which Raleigh was sought to be implicated 
by obscure allusions and implications, Cob- 
ham, it must be remembered, was an alleged 
accomplice, himself facing death; he had re- 
tracted his first statement; and what he is 
alleged to have said at first, even if true, 
would hardly have supported a charge ot 
treason. Most of the evidence was hearsay 
of the worst kind. 

The conduct of Coke, who prosecuted for 





LORD COKE. 


bella Stuart on the throne. Through the in- 
fluence of his enemy Cecil he was arraigned 
and convicted on the worthless testimony of 
a treacherous knave, after a trial which ex- 
ceeded the usual brutality of the times. 
There was not a syllable of credible evidence 
against him. The prosecution relied upon a 
“confession” or examination of Lord Coh- 
ham hefore the Privy Council and a letter 
which Cobham afterwards wrote, in both of 





He constantly 
interrupted Raleigh in order to break the 


the Crown, was infamous. 


force of the prisoner’s argument. 

Presently even Cecil, who, notwithstand- 
ing his open enmity toward Raleigh, was one 
of the court, interposed. “Be not so im- 
patient, good Mr. Attorney; give him leave 
to speak.” At this Coke flew into a rage, 
and would speak no more for some time. 
Soon afterwards, when Coke was speaking 
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Raleigh claimed that the facts were being 
wrongly stated. 

Coke: “Thou art the most vile and ex- 
ecrable traitor that ever lived.” 

Raleigh: “You speak indiscreetly, barbar- 
ously and uncivilly.” 


Coke: “I want words to sufficiently ex- | 


press thy viperous treasons.” 
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uring cast between you and me, Mr. Attor- 
ney.” 

Coke: “Well I will now make it appear 
that there never lived a viler viper on the 
face of the earth than thou art.” 

Coke then produced a letter from his 
pocket, by which, he said, Cobham withdrew 
his retraction and confirmed all he had said 





MARY, QUEEN OF SCOTS. 


Raleigh: “I think you want words, indeed, 
for you have spoken one thing half a dozen 
times.” 

Coke: “Thou art an odious fellow; thy 
name is hateful to all the realm of England 
for thy pride.” 

Raleigh: “It will go near to prove a meas- 


before against Raleigh. Raleigh thereupon 
produced a letter that Cobham had written 
him protesting that he never practised with 
Spain by Raleigh’s procurement. 

The conduct of the judges was no less 
scandalous. Their calm statement to Raleigh 
that the act of Edward IIT. had been repealed 
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when the prisoner was actually being tried 
under its provisions, is an instance of un- 
blushing effrontery without parallel. 
Considering the danger of the Gunpowder 
Plot (2 St. Tr. 159), neither the arrests nor 
the executions which followed seem con- 
spicuously excessive. On the whole, the 


THOMAS WENTWORTH, 


trials of the conspirators were fairer than 
many of a similar nature under the Tudors, 
although Garnet was condemned on the 
statements of persons who had already been 
executed. Coke, who prosecuted, made an 
elaborate and highly characteristic speech, 
concluding with a panegyric on the barbar- 
ous punishment for treason. In the case of 
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Sir Everard Digby, he called upon the pris- 
oner “to admire the great moderation and 
mercy of the King in that for so exorbitant 
a crime no new torture answerable thereunto 
was devised to be inflicted upon him.” 

The proceedings against Darnel and others 
(3 St. Tr. 1) belong to political rather than 


EARL OF STRAFFORD. 


to judicial history. The prosecution of Eliot 
and his fellow-members of Parliament in 
1629 for speeches made in Parliament (3 St. 
Tr. 293) was, of course, an arbitrary exercise 
of power on the part of the crown. The con- 
viction of the members was reversed in 1668 
on a writ of error brought by Hollis. This 
case is an early authority for the doctrine 
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that the courts have no jurisdiction over 
members of Parliament in respect of their 
legislative actions, which was reviewed in the 
later cases of Williams (13 St. Tr. 1369) and 
Stockdale v. Hansard (9 A. & E. 1). 

When, near the close of the reign, Buck- 


ingham instigated the impeachment of Mid- | 


dlesex, James I. warned him that he and 





tried by his peers in Westminster Hall. The 
king was present behind a lattice, through 
which he broke in his eagerness to see. Pym 
and the best orators of the Commons prose- 
cuted. The defendant was advised by Hale 
and other able lawyers on points of law; for 
the rest he defended himself, and did it mag- 
nificently. To bring Strafford within the 





CHARLES I. 


Charles “would one day have their belly full 
of impeachment.” This prediction soon came 
true, for Charles I.’s reign opened with the 
impeachment of Buckingham himself, which 
was violently stopped by the king’s act. It 
was a reign of impeachments, the most im- 
portant being that of Strafford, the king’s 
right hand (3 St. Tr. 1382). Strafford was 





treason law it was necessary to feign that he 
had levied war against the king. But the 
king had been his accomplice. So far as the 
statute was concerned Stafford might well 
protest against the unfairness of the charge. 
Of the twenty-eight articles against him, 
having reference to his conduct as President 
of the Council of the North, as Lieutenant 
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of Ireland, as a Privy Counsellor, and as 
commander of the king’s army in England, 
only the fifteenth, charging him with levying 
money by his own authority, and quartering 
troops on the people of Ireland in order to 
compel them to pay, could possibly be con- 
strued as substantive treason. And the doc- 
trine of cumulative treason which the Com- 
mons advanced was wholly unwarranted. 
The real charge against him was treason 
against the nation in “having endeavored by 
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any means that he saw fit to adopt, even to 
the employment of the Irish army against 
England. The trial procedure was unusually 
fair. The various charges were opened by 
different managers, and upon each charge 
witnesses were called and the prisoner was 
heard in defense. Many of the leading rules 
of evidence were recognized and enforced. 
Every fact against him was proved by wit- 
nesses, some of whom the prisoner success- 
fully cross-examined. Yet the trial dragged, 





SIR HENRY 


his words, actions and counsels to subvert 
the fundamental laws of England and Ire- 
land and to introduce an arbitrary and tyran- 
nical government.” The strongest piece of 
evidence for the prosecution was a collection 
of notes of advice given to the king by Straf- 
ford, the substance of which was that inas- 
much as Parliament had refused supplies the 
king was absolved from constitutional rules 
of government and might have recourse to 
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and the House finally passed an act of at- 
tainder. It is doubtful whether this act would 
have received the sanction of the Lords, had 
not Strafford’s fate been sealed by a plot, 
originating with the queen’s circle, for 
bringing up the army raised against the 
Scotch to overcome Parliament. This con- 
firmed in many minds the belief that the Irish 
army was designed for the same purpose. It 
was therefore not less fear of Strafford than 
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resentment which caused the Commons to 
take his life. The Lords were intimidated 
and passed the attainder. The king, who 
had given Strafford a solemn pledge to pro- 
tect him, now betrayed him. Strafford mag- 
nanimously returned the king’s promise, but 
in signing the death warrant of Strafford and 
Laud, Charles I. signed his own. 

The trial of Charles I. (4 St. Tr. 990) was 
not, of course, conducted according to the 


war had closed with a treaty of indemnity. 
Charles sealed his fate when he conspired to 
bring on the second war while nominally 
conducting friendly relations with Parlia- 
ment. His condemnation was an act of war, 
and rests upon the same grounds as the war 
itself. It was a struggle to the death, and 
the king lost. Certainly the author of the 
attempt upon the Five Members (4 St. Tr. 
83) was not entitled, as Mr. Morley says in 





JOHN 


forms of law. The tribunal before which the 
king was arraigned was established by an 
ordinance of the Commons alone. The king 
could not commit treason against himself, 
anc it was only by giving it a retroactive 
effect that the declaration of the Commons 
that it was treason for the king to levy war 
against Parliament could be made to apply 
to Charles. If he had besought foreign aid 
in the first civil war, Parliament had, on its 
side, enlisted a Scotch army. Moreover, that 





LILBURNE. 


his life of Cromwell, to plead punctilious de- 
murrers to the revolutionary jurisdiction. At 
the trial many of the orderly forms of proce- 
dure were ubserved. Evidence was heard to 
prove the facts alleged. His presence at dif- 
ferent battles and the fact that people were 
killed there was proved by the depositions of 
witnesses who would have been called had 
he pleaded. 

The principal trials during the Common- 
wealth were those of Lilburne, Andrews and 





Love. The trial of “Freeborn” John Lil- 
burne (4 St. Tr. 1270) is one of unusuz! in- 
terest. Besides being one of the few state 
trials of the time which resulted in an ac- 
quittal, it was conducted more in accordance 
with modern forms than any previous trial. 
Objections to leading questions and to 
copies of documents as evidence appear for 
the first time. The right of the prosecution 
to reply was also first stated in this case. 
The treatment of the prisoner does not show 
much improvement; but Lilburne was a re- 
fractory defendant. He at first refused to 
plead. After much wrangling he plead not 
guilty, and his defense, stripped of all its 
quibbles, was that he was a better patriot 
than his prosecutors. His speech in his own 
defense is a curious combination of shrewd- 
ness and effrontery. “The jury by law,” he 
told the court, “are not only judges of the 
law but of the fact also; and you that call 
yourself judges of the !aw are no more but 
Norman intruders, and in deed and in truth, 
if the jury please, are no more but ciphers to 
pronounce their verdict.” Upon his acquit- 
tal he was re-imprisoned, and subsequently 
banished by an act which provided that if he 
returned he would be guilty of felony. He 
did return, and upon his second trial was 
again acquitted (5 St. Tr. 407). In what he 
termed the “furious hurley burley” of his sec- 
ond trial he achieved the additional triumph 
of extorting from the court, for the first time, 
a copy of his indictment. Lilburne’s second 
acquittal incensed Cromwell, and the jury 
were summoned before the council to an- 
swer for their conduct. 

Andrew’s case recalls the worst days of 
Tudor tyranny. Andrews, who was a bar- 


rister of Gray’s Inn and had served in 
Charles’ army, was charged with being im- 
plicated in a design to raise a rebellion in 
the Isle of Ely. Nothing was legally proved 
against him, and his conviction could only 
be sustained on the theory that a base in- 
tention to levy war is treason. 


Proof by 
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witnesses, trial by jury, the right of chal- 
lenge, were all denied him. Attorney Gen- 
eral Prideaux openly argued that “as the 
prisoner had an affection to act, though 
nothing acted, that was sufficient treason, and 
for that affection he deserved death.” 

We have a fuil and circumstantial report of 
Love's trial (5 St. Tr. 43). Love was a 
Presbyterian divine who was charged with 
being implicated in what is known as the 
Presbyterian Plot for a Scotch Alliance with 
Charles. He succeeded in securing a hear- 
ing by counsel on matters of law, and Hale 
He was kindly treated 
by the court, but the charge against him was 


appeared for him. 


not legally proved. 

Among other trials during the Common- 
wealth were the cases of Gerhard, Vowell, 
and lox for conspiring to murder the Pro- 
tector. ‘The guilt of the prisoners was clear- 
ly proved, and, apart from the deprivation of 
trial by jury, the proceedings were unusually 
fair. In Sidercombe’s case it was held that 
setting fire to the palace at Whitehall was an 
overt act of treason. In the trial of Hewet, 
Mordaunt and others on a charge of plotting 
to restore the Stuarts, Hewet was sentenced 
upon his refusal to plead. Mordaunt was ac- 
quitted by the casting vote of the president 
of the court. It is said that this was the only 
instance of an acquittal in the records of the 
High Court of Justice. 

The trial of the Regicides (5 St. Tr. 947); 
who had been exempted from the general in- 
demnity, followed immediately upon the 
Restoration. The trials were, on the whole, 
fairer than might be expected. The prison- 
ers did not dispute the facts; and twenty- 
nine convictions and thirteen executions 
may be called mild, according to the prac- 
tices of those days, for a great rebellion. The 
disgusting desecration of the graves of the 
Puritan leaders was a far greater stain upon 
the Royalists. 


Vane’s execution was infamous (6 St. Tr. 
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119). He was no regicide, and the treason 
alleged against him consisted of acts done in 
the ordinary routine of government. The old 
doctrine that compassing the king’s death 
was synonymous with subverting the govern- 
ment was revived to meet this emergency. 
Vane defended himself with great skill and 
courage, boldly asserting the sovereign pow- 


of Individual Liberty, Ill 


of the few cases in which a special verdict 
was rendered in a trial for treason, and that 
the defendant was acquitted. 

The isolated prosecution of William Penn 
for tumultuous assembling in 1638 (6 St. Tr. 
957) is both instructive and entertaining. 
Penn had attempted to hold a Quaker meet- 
ing in spite of the authorities. From the mo- 





SIR WILLIAM PENN. 


er of Parliament. He was executed in brazen 
repudiation of the king’s promise, and 
tyranny has never laid his ghost. 
Messenger’s case (6 St. Tr. 879) shows the 
progress of the doctrine of constructive trea- 
son in levying war against the king. In this 
case a mob had assembled with the purpose 
of tearing down bawdy houses. The case is 
further notable for the fact that it was one 


ment he appeared in court wearing his hat 
the trial was a pandemonium. Penn assert- 
ed his right and duty to meet and preach; but 
he was told by the recorder that he was not 
there for worshipping God but for breaking 
the law. Penn replied that he had broken no 
law, and demanded to know by what law he 
was prosecuted. Recorder: “Upon the com- 


mon law.” Penn: “Where is that common 
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law?” Recorder: “You must not think that I 


am able to run up so many years, and over 
so many adjudged cases, which we call the 
common law, to answer your curiosity.” 
Penn: “This answer | am sure is very short 
of my question, for if it be common it should 
not be so hard to produce.” . . . Record- 
er: “If I should suffer you to ask questions 
till tomorrow morning you would never be 


oe 


the wiser.” Penn: ‘That is according as the 
answers are.” Penn was finally haled to the 
bale-dock—‘“a stinking hole’—and the re- 
corder charged the jury in his absence. 





Then began the efforts to force a conviction. 
“We shall have a verdict by the help of God, 
or you shall starve for it,” the Recorder told 
the jury. But they finally agreed upon an 
acquittal, whereupon they were fined and im- 
prisoned. Bushel, one of the jurors, was im- 
mediately discharged by the Court of Com- 
mon Pleas on a writ of habeas corpus, and the 
memorable judgment pronounced on this oc- 
casion by Chief Justice Vaughan put an end 
to the fining of jurors for their verdicts, and 
vindicated their independence as judges of 
fact (6 St. Tr. 999). 


THE UNPROFITABLE CLIENT. 


By J. Epwarp RICKERT. 


Of the Philadelphia Bar. 


He grasps vou by the buttonhole and will not let you go: 


“T say. old man, what should one do if the case were thus and so?” 


He smiles a bland, untroubled smile—vyou grin a grin of ice, 


The while he picks your pockets of a twenty (in advice). 


You dine unwittingly with him; between the soup and roast 


He pins you tight to Bills and Notes, this genial private host. 


In vain vou wriggle and you squirm, to get to golf or horse, 
You've simply got to pay vour way through every blooming course. 
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The Editor will be glad to receive contributions 
of articles of moderate length upon subjects 
of interest to the profession; also anything 
in the way of legal antiquities or curiosi- 
ties, facetie@, anecdotes, etc. 


NOTES. 

A the trial of a criminal cause a colored 
used as a witness for the State, and later was 
used as a witness for the defense, when the 
following occurred: 

“You say your name is James Lanier?” 

“Y¥ és, sah.” 

“You were, I believe, a witness, a short 
time ago, on behalf of the State?” 

“Yes, sah, I was a witness, but I dosen’t 
know whedder I was a witness on behalf of 
de State or de whole ob de State.” 


Mrs. B. sued Mr. B. for divorce on the 
ground of cruel and inhuman treatment such 
as to endanger life. Ajfter stating certain 
acts of defendant, the pleader continued that 
said acts “have tended to destroy her health, 
her happiness and her life, and the same have 
Defendant demurred on the 
ground that it was alleged that plaintiff was 
dead and the action would not lie. The 
judge declined to sustain the demurrer, but 
recommended that plaintiff’s attorney amend 
his pleading. 


de me S¢ al 


a western town lived an eccentric doc- 
tor. One day he called at the office of an am- 
bitious young attorney, apparently greatly 
excited, and wished to know the law on a 
certain point in a trade wherein he had been 
“fleeced,”’ and for which he wished to insti- 
tute immediate proceedings. He insisted that 
the lawyer investigate the law thoroughly. 

The lawyer got the digest and looked up 


citations, and turned to reports and read 
them one after another. It took possibly two 
hours. When he had finished the doctor 
said: “Is that all the law?” 

“Yes,” replied the attorney. 

“Well,” said the doctor with a sigh of re- 
liei, “if that is the law, I will go out and hire 
me a lawyer and give him H And he 
walked out. 





For the following amusing anecdotes we 
are indebted to a former bar examiner in 
New York City: 

To the question “What is essential to 
constitute a valid marriage in New York?” 
one grave candidate replied: “There must 
be a meeting of the minds; assent and con- 
sideration.” Another—a more attractive 
genius—announced to us “that the parties 
must be of opposite sexes.” As this was un- 
deniably true, we passed him at once. 

I recall that we asked one rather useless 
sort of a question, to wit: “What are the 
limitations of the power of a court of equity 
to relieve in cases of accident or mistake?” 
and we were informed that “whenever an 
injustice is committed by the act of God, 
equity will not interfere.” The late Robert 
G. Ingersoll told me that the man deserved 
a medal. 

Passing by the gentleman who said that 
the bailor went on the bond of the bailee, 
and the other one who in answer to the ques- 
tion “In what office are notices of lis pendens 
filed?” said, “In the room on the left as you 
gu into the Court House on the Broadway 
side,” I come to the Solon who assured me 
that “Expert testimony is always founded on 
fictitious facts.” A good many of us will be- 
lieve that he was really wiser than he sup- 
pused. 
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A wiTNESs in a Wisconsin court was asked 
recently: “Well, how about Corry Brothers, 
as a financial success?” 

“As a financial success,” replied the wit- 
ness, “Corry Brothers was a great failure.” 

In a jury trial at Los Angeles recently, 
the attorney for the defendant started 
in to read to the jury from a certain 
volume of the Supreme Court Reports. He 
was interrupted by the Court, who said: 
“Colonel ——-—, it is not admissable, you 
know, to read law to the jury.” “Yes, I un- 
derstand, your Honor; I am only reading to 
the jury a decision of the Supreme Court.” 





HONORABLE HENRY COLLINGS is one of the 
common pleas judges of the second sub- 
division of the Seventh Judicial District of 
Ohio, and was presiding at a term of that 
court in Lawrence County. W. D. Cross is 
a prominent and able young attorney of the 
bar of that county. 

In a cause pending in that court, in which 
Mr. Cross appeared for the defendant, after 
his sundry motions and demurrer to the 
plaintiffs’ petition had been overruled, and 
plaintiffs’ demurrer to his answer had been 
sustained, Mr. Cross said: 

“Well, your honor, if plaintiff's pleadings 
are good against all my attacks by motion 
and demurrer, and my pleading will not 
stand his first attack, what am I to do?” 

Judge Collings—‘Hire a lawyer, Mr. 


Cross.” 


I was called upon some years ago, says a 
Maine attorney, to defend a man who had 
been sued in trover for conversion of certain 
cedar sleepers. The case was to be tried be- 
fore a trial justice at some distance from the 
shire town of the county, but I prepared 
my case as elaborately as possible and 
thought I had a most convincing defense. 
I had the evidence and _ proved that 


the sleepers were both paid for by the de- 
fendant and were delivered at his exclusive 
landing on the river long before the plaintiff 
made his alleged purchase. My evidence was 


not even denied, and I was patting myself 
on the back, as the clock showed the time to 
be advancing towards the supper hour, (after 
a whole day spent in the struggle with many 
witnesses for the plaintiff and a few for the 
defendant), and the plaintiff's counsel was 
finishing up his long-winded harangue. I 
thought surely the verdict could not be other 
than for the defendant. My nerves and whole 
system received a rude shock, however, when 
I heard the justice drawl out: “Wall, there’s 
a heap of testimony in this case and an all- 
fired lot of it seems to be contradict’ry, an’ 
I've got a toothache, an’ the only safe thing 
to do, is to give the verdict for the plaintiff 
and let the defendant appeal!” 


A YOUNG attorney had advised his client 
that he had a good case and had started suit 
and filed his declaration. The defendant put 
in a demurrer to the same which was argued 
before the venerable Judge Gary of Chicago. 
After hearing the arguments the judge 
notified the parties that he would sustain 
the demurrer, whereupon the young at- 
tornev for the plaintiff said, “In that case, 
your Honor, I ask leave to amend.” 

The judge replied, “It won't do you any 
good, for upon your own statement of the 
facts vou have no case.” 

“Your 
What 


But the attorney insisted, saying, 
Honor, {| must amend, I must amend. 
will I tell my client?” 

Judge Gary leaned forward in his quiet 
manner and whispered, “You tell your client 
that Judge Gary is an old fool.” 


On another occasion before the same 
judge, a young attorney was making some 
noise in the back part of the court room and 
was moving around as though in search of 
something. Judge Gary called him by name 
and asked what the trouble was, whereupon 
the young man stated that he had lost his 
overcoat. The judge replied, “Now see here, 
some men have lost whole suits in this court 
and have not made one-half the fuss about 
it that vou have.” 
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Two MEN were brought before the magis- 
trate in Belfast the other day charged with 

ghting on the public street. Both pleaded 
“Not guilty.” After hearing the evidence of 
the constable, the magistrate discharged one, 
and was about to impose a fine on the other, 
when his released comrade shouted out, 
“Yer worship, we worn’t fightin’ when the 
polis tuk us; we were trying to separate each 
other!” Both got off.—Victoria Cross Mag- 
azuie, 


GotF (says The Law Times) always seems 
to have had a traditional connection with 
the wearers of wig and gown. Literature, 
in its widest sense, supplies many illustra- 
tions that this has been so. Sir Walter 
Scott paced many a weary step through the 
echo.ng hall of Parliament House waiting 
fur more lucrative briefs than Peter Peebles 
v. Plainstanes. There does not seem to be 
any actual record among the chronicles of 
his contemporaries that “the Shirra’”’ played 
the game, but that he was familiar with its 
jargon of technicalities is seen clearly 
enough by his autobiographic references in 
Red Gauntlet. He must have seen the game 
played over the now discarded Leith Links, 
once the golfing haunt of Scottish royalty 
an nobility, and in all probability he tried 
luis hand with the driver and the old feather 
ball over Bruntsfield Links, near the house 
of his father. Though Robert Lou's Steven- 
son was entitled to put a brass plate with the 
word “advocate” on the door of his father’s 
house in Heriot row, he was never known to 
have handled a golf club, though the major- 
ity of his friends were golfers. Yet now and 
again throughout his books he works in with 
=ppropriateness a golfing simile, as, for ex- 
ample, the heading of “A Teed Ball,” to one 
of the chapters of Catriona. 

IF a prisoner is tired of saying “not guilty, 
m’lud,” he may vary the monotony of that 
proceeding by pointing to the prosecutor and 
remarking: “He is a liar.” 

Five eminent judges, after full considera- 
tion of this important question, vesterday 








reached the conclusion that the two are 
practically exchangeable terms, or, at all 
events, that the one phrase is merely a hyper- 
bolical form of the other. 

“The statement that the prosecutor was 
a liar,” said Mr. Justice Darling, “appears to 
me to be merely a repetition of Rouse’s plea 
of not guilty—with emphasis. 

“It was only because he was in court,” 
added the judge, solemnly, “that Rouse did 
not specify the particular kind of liar the 
prosecutor was. 

“He did nothing more than he had a right 
to. He put his statement in the emphatic 
way of a man of his class. 

“In the heat of cross-examination, he said 
of one man what the psalmist in his haste 
said of all men.”—London Express. 





CORRESPONDENCE. 
To the Editor of THE GREEN Bac: 
Sir :—As the case is at once the foundation 


and the source of the law in the English 
speaking world, it is necessarily the basis 
of instruction whether it be discussed in de- 
tail, in class, or whether it be digested by 
text-writer, or by the lecturer, who in a less 
formal way digests the case and gives the 
result to the student. Private study in a 
law office differs in degree not in kind; for 
the case whether printed or not, whether in 
the form of text, or in the brief and abstract 
form of a digest properly so-called, is still 
the ultimate source of our knowledge of the 
law. A busy lawyer cannot well spare the 
time for discussion or analysis of a case and 
test by examination the student’s grasp of 
the subject, as was formerly the practice. 
The student in the office is, therefore, thrown 
almost wholly on the printed page and him- 
self. 

If, then, the case is in itself of the utmost 
importance, its setting might well be a mat- 
ter of interest as well as moment. The 
parties to the action; the lawyers in the case; 
the judge or judges delivering the judgment 
of the court—a consideration of these not 
only lends an interest to the transaction, 
but very often throws a clear and strong 
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light on the case itself, and illuminates, at 
times, other and unsuspected fields of law. 
A few examples, taken almost at random, 
will perhaps, give point to the suggestion. 
Planché v. Colburn, 1831, 8 Bingham 14, de- 
cided that an author might waive the con- 
tract on the refusal of the defendant to pub- 
lish his work and sue in a quantum meruit for 
work and labor. The book in question was 
one upon Costume and Ancient Armor. On 
turning to Planché in the Dictionary of Na- 
tional Biography, vol. xlv., p. 395, it will 
be seen that Planché is the author of The 
History of British Costumes, published in 
1834, which has been of great service to Eng- 
lish historical painters. The short biograph- 
ical account of Planché contains two items 
of interest. In 1823 on the revival of 
‘King John’ at Drury Lane by Charles 
Kemble, Planché, after making historical re- 
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searches, designed the dresses and superin- 
tended the production of the drama gra- 
tuitously. This was the first occasion of an 
historical drama being brought out with 
dresses of the period of its action.” Then 
again quoting from the same sketch it ap- 
pears that “an unauthorized production (of 
Planché’s ‘Charles XII.’) led to the ap- 
pointment of a select parliamentary commit- 
tee on dramatic literature and to the passing 
on 10 June, 1833, of the act 3, William IV, c. 
15, giving protection to dramatic authors.” 

Take another instance. Wheaton v. 
Peters, 1834, 8 Peters, 591, is a very leading 
case in the law of copyright, in which the 
author’s rights at common law and under 
statute are carefully considered. The plain- 
tiff was the illustrious Henry Wheaton, 
lawyer, diplomatist and leading author- 
ity on international law. He was Judge 
Peter’s immediate predecessor as reporter of 
the United States Supreme Court (Carson’s 
History of the Supreme Court of the United 
States, pp. 620-623) and the dispute arose 
from Judge Peter’s alleged illegal use of mat- 
ter for which Wheaton thought—erroneous- 
ly as it turned out—that he had secured the 
copyright. Wheaton’s name suggests that of 
his commentator, William Beach Lawrence, 








at one time our chargé d'affaires in London, 
later lieutenant and acting governor of 
Rhode Island (who figures in two well- 
known cases: Hall v. Lawrence, 1852, 2 
R. I. 218, and Lawrence v. Dana, 1869. Fed. 
Cases, vol. 8, 136. . . . Dana was no less a 
man than the late Richard Henry Dana, Jr., 
known in literature as the author of Two 
Years Before the Mast; To Cuba and Back, 
and “the only Massachusetts advocate,” Sen- 
ator Hoar says, “who ever encountered Rufus 
Choate on equal terms.” The judgment in 
Lawrence v. Dana, while it did not enjoin, 
practically prevented the reissue of Dana’s 
edition of Wheaton—a great loss to students 
of international law. (Adams’ Dana, Vol. 
II., pp. 282-327; 390-402.) In still an- 
other case—Merivale v. Carson, 1887, L. R. 
20 Q. B. Div. 275, the plaintiff's name sug- 
gests a family well known in literary circles. 
So much for the parties to the action. It 
is scarcely necessary to state that the date 
of the action is of great importance for the 
law of last century, indeed of the past decade, 
may not be law today. Like every organic 
growth it obeys the law of social and legal 





evolution. 

The names of the lawyers lend a personal 
interest to the case—at least to students and 
practitioners. A case in which Hamilton, 
Pinkney and Wirt, Jeremiah Mason, Web- 
ster and Choate appeared is really interesting 
from that fact alone; but to the student this 
fact of itself means that the case was carefully 
argued and every aid offered the court that 
the wit and ingenuity of man could advance 
or devise. In the same way cases in which 
the names of William M. Evarts and Charles 
O’Connor—notably Lemmon v. The People, 
1860, 20 N. Y. 562—and the more recent 
cases in which Messrs. Olney and John C. 
Gray, Carter, Choate and Edward M. Shep- 
ard figure as the lawyers, mean that no point 
or authority bearing on the issue was over- 
looked. In the same way English cases in 
which Hardwicke (Yorke), Eldon (Scott), 
Romilly, Westbury (Bethell), and Cairns ap- 
pear as attorneys of record have a peculiar 
interest in themselves and offer the guaran- 
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tee of careful preparation and argument. 
The names of Erskine, Brougham and Cock- 
burn in like manner suggest eloquence and 
holy zeal, if not learning in the law. 

And finally the very name of the judge 
means much. Chief Justice Marshall is al- 
most in itself of persuasive weight. Chief 
Justice Taney is of hardly less authority; 
while of the justices, Story and Curtis, es- 
pecially the latter, enjoy great and merited 
influence. In Massachusetts, Chief Justice 
Shaw and Justice Wilde; in New York, 
Chancellor Kent; in Pennsylvania, Chief Jus- 
tice Gibson; in North Carolina, Chief Justice 
Ruffin, are, indeed, names to conjure with. 
The judgment of a less known judge may be 
no less worthy of respect; but the names of 
these judges are a guarantee for learning and 
careful preparation in the formation of the 
judgment and of accurate expression of the 
principles of the law in the opinion itself. 
Even the dicta of these judges cannot be over- 
looked, notably Marshall’s numerous dicta in 
Marbury v. Madison, 1803, 1 Cranch 137. 

In the same way an English case decided 
by Hardwicke, Eldon, Westbury, Cairns, 
Hatherly (Wood), Jessel, Mansfield, Parke, 
Blackburn, Bramwell or Bowen, deserves 
and will receive careful attention. And this 
is especially so when the judge has had 
previous extensive practice at the bar as 
in England. As an example of this take 
the License Cases, 1847, 5 Howard 504, in 
which Taney as Chief Justice rejects his 
argument twenty years before in Brown v. 
Maryland, 1827, 12 Wheaton 419. Again 
the later opinions of a judge of great experi- 
ence are apt to show a more rounded grasp, 
and not infrequently differ from an earlier 
expressed view, as in Norris v. Clymer, 1845, 
2 Penn. State 281, where Chief Justice Gib- 
son, when pressed with his opinion as Justice 
Gibson in Eakin v. Raub, 1825, 12 S. & R. 
330, said: “I have changed that opinion for 
two reasons. The late convention, by their 
silence, sanctioned the pretentions of the 
courts to deal freely with the Acts of the 
Legislature; and from experience of the 
necessity of the case.” 
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It thus appears that the parties to the ac- 
tion may add an interest to the case and sug- 
gest other branches of the law, or fields of 
activity; that the names of the lawyers in the 
case are of themselves a guarantee of a care- 
ful and elaborate argument of the question 
or questions at issue; and that the profes- 
sional careers of judges while at the bar, and 
their experience on the bench, render their 
opinions worthy of the greatest weight and 
consideration. 

I would, therefore, venture to suggest in 
conclusion that students and practitioners 
cannot well afford to neglect the sketches 
and biographies—where they exist—of the 
distinguished lawyers and judges who have 
honored bench and bar. The Dictionary of 
National Biography, edited by Leslie 
Stephen and Sydney Lee (67 vols. 1885-1903) 
gives a sketch of every distinguished lawyer 
and judge of Great Britain and the Colonies, 
who has died before January, 1901. The most 
authoritative works on the judges are Foss’ 
Lives of the Judges (9 vols. 1848-1865); 
Foss’ Biographia Juridica, an abridgement 
of the former work, appeared in one volume 
in 1870. Lord Campbell’s Lives of the 
Chancellors and of The Chief Justices are 
too well known to need comment. Racy 
and interesting, they lack the accuracy of the 
dictionary and works by Foss. 

In America, Carson’s History of the Su- 
preme Court of the United States, (2 vols. 
2nd ed., 1902,) gives an admirable historical 
and critical survey of the Supreme Courts, 
and its distinguished chief and associate jus- 
tices. Appleton’s Cyclopacdia of American 
Biography, (6 vols., 1885-1886—1888-1889) 
to date of publication and the English and 
American editions of Who’s Who, put the 
reader in a position to judge of the educa- 
tional and legal qualifications of the more 
distinguished contemporary lawyers of Great 
Britain and the United States. 


I am, very truly yours, 
James B. Scott. 


Columbia University School of Law, 
New York, January 9, 1904. 
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NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines ts to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 

THe ArT oF Cross-ExaMINATION. By Fran- 
cis L. Wellman. New York: The Mac- 
millan Company. 1903. Cloth, $2.50 (283 
pp.): 

This book derives its chief value and in- 
terest from the fact that the author, as as- 
sistant corporation counsel and assistant dis- 
trict attorney of the city of New York, has 
had great experience with witnesses and with 
juries. It is encouraging to find him saying: 
“In the vast majority of trials, the modern 
juryman, and especially the modern city jury- 
man,—it is in our large cities that the great- 
est number of litigated cases is tried,—comes 
as near being the model arbiter of fact as the 
most optimistic champion of the institution 
of trial by jury could desire.” (p. 14). Such 
sane words prepare the reader for a sensible 
presentation of the art of cross-examination. 
The expectation is well fulfilled. The author’s 
general theory may be gathered from the 
following quotations: 

“No cause reaches the stage of litigation 
unless there are two sides to it. If the wit- 
nesses On one side deny or qualify the state- 
ments made by those on the other, which side 
is telling the truth? Not necessarily which 
side is offering perjured testimony,—there is 
far less intentional perjury in the courts than 
the inexperienced would believe,—but which 
side is honestly mistaken?—for, on the other 
hand, evidence itself is far less trustworthy 
than the public usually realizes. The opinions 
of which side are warped by prejudice or 
blinded by ignorance? Which side has had 
the power or opportunity of correct observa- 
tion? How shall we tell, how make it appar- 
ent to a jury of disinterested men who are 
to decide between the litigants? Obviously, 
by the means of cross-examination” (p. 23). 


“It is absurd to suppose that any witness 
who has sworn positively to a certain set of 
facts, even if he has inadvertently stretched 
the truth, is going to be readily induced by 
a lawyer to alter them and acknowledge his 
mistake. People as a rule do not reflect up- 
on their meagre opportunities for observing 
facts, and rarely suspect the frailty of their 
own powers of observation. They come to 
court, when summoned as witnesses, pre- 
pared to tell what they think they know; and 
in the beginning they resent an attack upon 
their story as they would one upon their in- 
tegrity. If the cross-examiner allows the 
witness to see, by his manner toward him at 
the start, that he distrusts his integrity, he 
will straighten himself in the witness chair 
and mentally defy him at once. If, on the 
other hand, the counsel’s manner is court- 
eous and conciliatory, the witness will soon 
lose the fear all witnesses have of the cross- 
examiner, and can almost imperceptibly be 
induced to enter into a discussion of his testi- 
mony in a fair-minded spirit, which, if the 
cross-examiner is clever, will soon disclose 
the weak points in the testimony” (pp. 27- 
28). 

‘It is the love of combat which every man 
possesses that fastens the attention of the 
jury upon the progress of the trial. The 
counsel who has a pleasant personality; who 
speaks with apparent frankness; who appears 
to be an earnest searcher after truth; who is 
courteous to those who testify against him; 
who avoids delaying constantly the progress 
of the trial by innumerable objections and 
exceptions to perhaps incompetent but harm- 
less evidence; who seems to know what he 
is about and sits down when he has accom- 
plished it, exhibiting a spirit of fair play on 
all occasions—he it is who creates an at- 
mosphere in favor of the side which he rep- 
resents, a powerful though unconscious in- 
fluence with the jury in arriving at their ver- 
dict. Even if, owing to the weight of testi- 
mony, the verdict is against him, yet the 
amount will be far less than the client had 
schooled himself to expect.” (p. 32). 

“Nothing could be more absurd or a great- 
er waste of time than to cross-examine a wit- 
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ness who has testified to no material fact 
against you. And yet, strange as it may 
seem, the courts are full of young lawyers— 
and alas! not only young ones—who seem to 
feel it their duty to cross-examine every wit- 
ness who is sworn. They seem afraid that 
their clients or the jury will suspect them of 
ignorance or inability to conduct a trial. It 
not infrequently happens that such un- 
necessary examinations result in the de- 
velopment of new theories of the case for the 
other side; and a witness who might have 
been disposed of as harmless by mere silence, 
develops into a formidable obstacle in the 
case” (p. 113). 

“Embarrassment is one of the emblems of 
perjury, but by no means always so. The 
novelty and difficulty of the situation—be- 
ing called upon to testify before a room full 
of people, with lawyers on all sides ready to 
ridicule or abuse—often occasions embar- 
rassment in witnesses of the highest in- 
tegrity. Then again some people are con- 
stitutionally nervous and could be nothing 
else when testifying in open court. Let us 
be sure our witness is not of this type before 
we subject him to the particular form of 
torture we have in store for the perjurer. 
Witnesses of a low grade of intelligence, 
when they testify falsely, usually display it in 
various ways: in the voice, in a certain vacant 
expression of the eyes, in a nervous twist- 
ing about in the witness chair, in an appar- 
ent effort to recall to mind the exact wording 
of their story, and especially in the use of 
language not suited to their station in life. 
On the other hand, there is something about 
the manner of an honest but ignorant witness 
that makes it at once manifest to an experi- 
enced lawyer that he is narrating only the 
things that he has actually seen and heard. 
The expression of the face changes with the 
narrative as he recalls the scene to his mind; 
he looks the examiner full in the face; his eye 
brightens as he recalls to mind the various 
incidents; he uses gestures natural to a man 
in his station of life, and suits them to the 
part of the story he is narrating, and he tells 
his tale in his own accustomed language. 
If, however, the manner of the witness and 
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the wording of his testimony bear all the’ 
earmarks of fabrication, it is often useful, as 
your first question, to ask him to repeat his 
story. Usually he will repeat it in almost 
identically the same words as before, show- 
ing he has learned it by heart. Of course it 
is possible, though not probable, that he has 
done this and still is telling the truth. Try 
him by taking him to the middle of his story, 
and from there jump him quickly to the be- 
ginning and then to the end of it. If he is 
speaking by rote rather than from recollec- 
tion, he will be sure to succumb to this 
method. He has no facts with which to as- 
sociate the wording of his story; he can 
only call it to mind as a whole, and not in de- 
tachments. Draw his attention to other facts 
entirely disassociated with the main story as 
told by himself. He will be entirely unpre- 
pared for these new inquiries, and will draw 
upon his imagination for answers. Distract 
his thoughts again to some new part of his 
main story and then suddenly, when his mind 
is upon another subject, return to those con- 
siderations to which you had first called his 
attention, and ask him the same questions a 
second time. He will again fall back upon 
his imagination and very likely will give a 
different answer from the first—and you 
have him in the net. He cannot invent an- 
swers as fast as you can invent questions, 
and at the same time remember his previous 
inventions correctly; he will not keep his 
answers all consistent with one another. He 
will soon become confused and, from that 
time on, will be at your mercy. Let him go 
as soon as you have made it apparent that 
he is not mistaken, but lying.” (pp. 58-60). 
These are fair samples of the author’s tone; 
and they indicate clearly that he can be trust- 
ed not to suggest dishonorable or even 
merely dilatory tactics, and that he does 
not regard cross-examination as a mode 
of overthrowing the truth. Indeed, many 
a reader will pay the author the compliment 
of saying that the soundness of the author’s 
theory is too obvious. Such a statement has 
in it one element of truth, namely, that it is 
less difficult to theorize about cross-examina- 
tion than to practise it; but the author has 
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drawn his theory from practice, or at least 
has found in practice adequate support for 
his theory; and he has enabled the reader to 
test and apply his suggestions, as far as a 
book can do this, by giving extracts from 
many trials, including a considerable number 
in which he himself participated. The most 
extensive extracts are from the Parnell Com- 
mission, the Carlyle W. Harris case, the 
Bellevue Hospital case, the William Palmer 
case, and Laidlaw v. Sage. The extracts, as 
in other books on cross-examination, are 
chiefly from criminal and tort cases; and this 
suggests the question whether in litigation 
of neither a criminal nor a quasi-criminal na- 
ture the character of the issue and of the 
parties and of the witnesses does not cause 
cross-examination to be of comparatively 
slight value. The same forces that have 
shorn counsel of their oratory—namely, the 
increased intelligence of jurors and a general 
tendency toward quiet and accuracy—seem 
to be doing much toward diminishing the in- 
clination to indulge in cross-examination. 
Nevertheless, the art will never be unneces- 
sary, and this book can be safely commend- 
ed as sound, interesting, and useful. 


+ 


DaMAGES FOR PersonaL InjuriFs. By Arclu- 
bald Robinson ‘Watson. Charlottesville: 
The Michie Company. 1901. (Ixxiiito44 
pp.) 

This treatise covers part of the law of 
Torts and part of the law of Damages, for, 
as the sub-title says, it embraces “a consid- 
eration of the principles regulating the pri- 
mary question of liability, as well as the 
measure and elements of recovery after lia- 
bility established.” However, almost the 
whole of the work deals with the measure of 
recovery. Obviously, the restriction of the 
view to personal injuries encourages full dis- 
cussion. The fullness of the treatment of 


causation is indicated by the fact that one- 
fourth of the book is devoted to chapters on 
natural and proximate cause, several prox- 
imate causes, losses by persons sustaining 
contractural relations to individual injured, 
intervening causes, efforts to avoid threat- 
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ened injuries, efforts to protect property or 
to save another’s life, intervening acts of 
children, intervening acts of animals, inter- 
vention of natural forces, intervening acts of 
negligence, anticipation of consequences, 
proximate cause for the jury, avoidable con- 
sequences, injuries to persons diseased, and 
superinduced disease. The book is meant for 
practitioners; but it abounds in discussion, 
and it is clear and readable. Yet while the 
fullness and the clearness of the text are com- 


- mendable, it must be said that the narrowing 


of the discussion to this one subject— 
personal injuries—leads to some unfortu- 
nate results. l‘or example, while the book, 
following out its restricted plan, necessarily 
avoids a discussion of damages for breach of 
contract, how can one feel complete confi- 
dence in a discussion of causation which does 
not even cite the famous contract case of 
Hadley v. Baxendale? 


THE RIGHT TO AND THE CAUSE FOR ACTION. By 
Hiram L. Sibley. Cincinnati: W. H. An- 
derson and Company. 1902. (x+-165 pp.) 
In 1889 the author, then Judge of the 

Common Pleas Court of Washington 
County, Ohio, decided Clark v. Eddy, which 
is reported in 22 Weekly Law Bulletin, 63. 
His opinion required him to discuss what is 
the place in which a cause of action arises. 
His interest was aroused to such an ex- 
tent that at last this book is the result. The 
attempt is to define and distinguish the cause 
for action and the right to action. The book 
is an interesting contribution to Pleading 
and Analytical Jurisprudence. It deserves 
better typography. 





NATIONAL Lawyers’ Diary. Albany, N. Y. 

Matthew Bender. Cloth, $1.50. 

In addition to the pages for daily memo- 
randa, this handy volume contains many 
matters of legal interest, including lists of 
the Federal Judges, Clerks; District At- 
torneys and Marshalls, Assignments of the 
Federal Courts, and Rules of the United 
State Supreme Court. 
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CURRENT LEGAL ARTICLES. 

In the Harvard Law Review for January, 
Professor Bruce Wyman of the Harvard 
Law School, has an important article—the 
first of a series—on “The Law of the Public 
Callings as a Solution of the Trust Prob- 
lem,” in the course of which he says: 

The distinction between the private call- 
ings—the rule—and the public callings—the 
exception—is the most consequential divi- 
sion in the law governing our business rela- 
tions. In private businesses, one may sell 
or not as one pleases, manufacture what 
qualities one chooses, demand any price that 
can be gotten and give any rebates that are 
advantageous. It is because the trusts are 
carrying on a predatory competition under 
the cover of this law that we have the trust 
problem. All this time in public businesses 
one must serve all that apply without exclu- 
sive conditions, provide adequate facilities 
to meet all the demands of the consumer, ex- 
act only reasonable charges for the services 
that are rendered, and between customers un- 
der similar circumstances, make no discrimi- 
nations. Ji this law might. be enforced 
against the trusts, it is believed that a solu- 
tion of the problem would be found. In this 
time of peril to our industrial organization 
faith in our common law may show the way 
out. It cannot be that this law has guided 
our destinies from age to age through the 
countless dangers of society, only to fail us 
now. 

During the nineteenth century the com- 
mon carrier has become of such consequence 
in the industrial organization, as the very 
condition of modern commerce, that the 
other public callings have been over- 
shadowed and have been at times a!most 
lost to sight; but in the fifteenth century bar- 
ber and surgeon, smith and tailor, innkeeper 
and victualler, carrier and ferryman were of 
more or less equal concern to the law. That 
these callings were put into a class by them- 
selves, that an unusual law was applied to 
them, that this was sternly enforced, and that 
it was elaborately worked out—all these 
things cannot be without their modern sig- 
nificance. The common law like its English 
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king never dies, it persists from age to age, 
and though the instance of its rules may be 
seen to change as old conditions pass away 
and new conditions arise, its fundamental 
principles remain. The cases just under dis- 
cussion are illustrations of the course of 
events. Barber, surgeon, smith, and tailor 
are no longer in common calling because 
the situation in the modern market does not 
call for its but innkeeper, victualler, carrier, 
and ferryman are still in that classification, 
since even in modern trade the conditions 
require it. 

The essential thing in all this is the recog- 
nition of the common calling as a thing apart 
from the private calling, presenting differ- 
ent conditions, involving the necessity there- 
fore of further law than that which suffices 
to regulate ordinary businesses. In these 
earliest examples there are certain elements 
in the situation which are so characteristic 
that the realization of them should lead to 
some conception of the nature of the public 
employment. [t would be too much to ex- 
pect to see the law settled in these times, to 
find modern aspects of the problem alto- 
gether anticipated; but it is not too much to 
hope to discover some meaning in the group 
of allied cases, some definition of the first 
principles involved. Upon the whole the 
circumstances surrounding these cases sug- 
gest this as the characterizing thing; that in 
the private calling the situation is that of 
virtual competition, while in the public call- 
ing the situation is that of virtual monop- 
oly. 

Iexperience has shown that the truth of 
the matter is that the imposition of an oc- 
casional monopoly may be advantageous in 
the ordering of the industrial svstem. The 
policy of the grant of an exclusive franchise 
has appeared in various circumstances. More 
frequently than formerly this is the method 
taken by the modern State for dealing with 
the troublesome problem of the public utili- 
ties, for experience has shown that in the 
nature of the case many of the public works 
can be conducted with advantage only upon 
the basis of exclusive franchise. The tele- 
phone system is a conspicuous instance; for 
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a single system of telephones can alone serve 
to satisfactorily bring together all the tele- 
phone users of a community. And in a less 
obvious case the waste by duplication of 
plants is so scandalous that the ultimate 
benefit to the community from giving an ex- 
clusive franchise, as to one gas company for 
example, must be admitted, when the futility 
of expecting any permanent competition has 
been so long exposed. Indeed it is now 
recognized by many advanced thinkers that 
it is necessary for the perpetuity of competi- 
tive conditions in general, that, in the partic- 
ular instances of monopolistic conditions, the 
State should proceed to establish a legal mon- 
opoly, and then apply to that situation such 
strict regulation as the exigency de- 
mands. 


Wherever virtual monopoly is found the 
situation demands this law that all who ap- 
ply shall be served, with adequate facilities, 
for reasonable compensation and without 
discrimination; otherwise in crucial instances 
of oppression, inconvenience, extortion and 
injustice there will be no legal remedies for 
these industrial wrongs. This is as true 
where the origin of this condition of mon- 
opoly is in natural limitations as where the 
establishment of it is by fiat of the State. 
\ctual monopoly should be dealt with upon 
the same basis as legal monopoly; and in- 
deed is so treated by the inclusion of both 
within the law of public employments. 

No one can study the authorities upon this 
subject without feeling that we are just now 
entering upon an important development of 
the common law. It is at the present time 
difficult to predict what branches of industry 
will eventually be held of such public conse- 
quence as to be included in the category of 
public callings, because in the last few years 
the field has extended so widely before our 
very eyes. However we now have so much 
material for analogy and comparison that it 
ought to be possible to advance, in a tenta- 
tive way at least, a series of tests that may 
indicate in a general way whether or not a 
business has attained such control of its 
market as to become of the class of public 
employments. 
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The positive law of the public calling is 
the only protection that the public have in a 
situation such as this, where there is no com- 
petition among the sellers to operate in its 
favor. So much has our law been permeated 
with the theory of Jaissez faire, which was 
but lately so prominent in the policy of our 
State, that the admission has been made with 
much hesitation that State control is ever 
necessary. But the modern conclusion, 
after some bitter experience, is that freedom 
can be allowed only where conditions of vir- 
tual competition prevail, for in conditions 
of virtual monopoly, without stern restric- 
tions, there is always great mischief. There 
is now fortunately almost general assent to 
State control of the public service companies, 
since it is recognized that special situa- 
tion requires a special law. That law is based 
upon the conclusion that it is no inconsis- 
tency for the State to leave the generality of 
business free from restrictions, while con- 
trolling with a strict code such lines of indus- 
try as are affected with a public interest. 

The working out of this detailed law gov- 
erning public calling is now going on so rap- 
idly that it already is of real value in grap- 
pling with actual abuses, such as exclusive 
demands, inadequate facilities, hidden over- 
charges, and undue discriminations. At the 
same time, as will be seen, new businesses are 
being put into the class of public employ- 
ments, so that a greater variety of industries 
is now within the law. It seems only a ques- 
tion of time when the question will be raised 
for determination whether these great indus- 
trial trusts are public service companies. If 
ever a decision shall put them into that classi- 
fication, it is submitted that the law of public 
services will be found to have developed far 
enough to meet the exigencies raised by the 
complexity of their operations. 


From the editorial columns of The Albany 
Law Journal we take the following apprecia- 
tive notice of the late Mr. Coudert: 

The death of Frederick R. Coudert re- 
moves a citizen of the highest character, a 
man of profound learning and a lawyer who 
It has been well and truly 


had few peers. 
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said of him that “he exemplified in his per- 
sonality many of the typically strong attrib- 
utes of the modern French character—a 
comprehensive sense of diplomatic propriety, 
logical acuteness, the faculty of systematiz- 
ing and readily using the results of study and 
observation, literary finish and personal tact 
and charm.” Although of French extraction, 
no man was more truly an American in sym- 
pathies and sentiments than Frederick R. 
Coudert. His reputation in the legal profes- 
sion was by no means confined to city, State 
or nation. His exceptional talents enabled 
him to represent this country with signal 
ability before numerous international tri- 
bunals. On a number of important occa- 
sions, the last being the Venezuelan arbitra- 
tion, which closed in 1898, he sustained the 
interests of this government with distin- 
guished ability and eminent success. He de- 
clined a tender of appointment to the bench 
of the United States Supreme Court, made 
by President Cieveland, and also refused 
more than one important foreign diplomatic 
post, preferring to devote all his time and 
energies to his private practice 


In The Juridical Review for December, 
Charles Gans, Docteur en Droit Avocat a la 
Cour, Paris, has an instructive article on “The 
Judicial System of France,’”—a system ap- 
parently complex but in reality simply 
“based upon two fundamental principles— 
the principle of what is termed the double 
degree of jurisdiction, and the principle of 
a heirarchy of Courts.” As to these princi- 
ples he says: 

Apart from certain exceptions to be de- 
tailed later, the theory is that every case 
which has been submitted to any one tri- 
bunal in the first instance may be submitted 
to a further tribunal of review, which if need 
be, alters the judgment of the first court. 
The motive for this is primarily the guar- 
antee of justice afforded to litigants by the 
existence of a right of appeal to judges who 
are more remote from them, and who are 
not subject to local influences, and in the 
second place the additional guarantee af- 


forded by specially chosen judges who are 
not only more numerous but also of greater 
age and experience than the judges of first 
instance. For this reason no litigant can be 
deprived of his right of appeal to a higher 
court, except in certain specially provided 
cases, as where the matter at issue is of trivial 
importance. On the other hand certain ac- 
tions, forming however, only a small class, 
must be brought directly before the tribunal 
of the second degree. But these exceptions 
do not affect the general principle. 

On both the Civil and the Criminal side 
the “judicial heirarchy” is composed of Jus- 
tice of the Peace Courts, the Courts of First 
Instance, the Courts of Appeal, and the 
Court of Cassation. In addition to these 
there are Commercial Courts, of which M. 
Gans says: 

To pass now from the subject of civil and 
criminal justice, it remains to consider the 
Commercial Courts. In commercial matters 
justice is administered in special commercial 
tribunals whose organization is very differ- 
ent from that of the Civil Courts. The 
judges, instead of being appointed by the 
President of the Republic, are elected by the 
merchants themselves, who must be citizens 
of France. No one may be elected except 
merchants or retired merchants of over 
thirty vears of age, and the President must 
have served as a judge for two years. There 
is no representative of the public. The par- 
ties may appear in person or by anyone 
whom they may choose to represent them. 
The procedure is simpler than in the Civil 
Courts. In most cases the matter is first 
brought before an arbiter, whose duty it is 
to hear the parties’ explanations, and to 
make a report. Thereafter the Court gives 
its judgment. From the judgments of the 
Commercial Courts an appeal lies to the 
same Court of Appeal as that to which judg- 
ments of the Civil Courts are taken... . 

Legal expenses in France are fairly high 
in all except the Justice of the Peace Courts. 
But poor persons are not on that account 
deprived of the means of obtaining justice, 
thanks to the institution known as L’Assist- 


| ance Judiciaire, the object of which is to en- 
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able persons who can prove their poverty to 
bring and defend aetions in all the Courts 
without incurring any expense. The pauper 
has a right to gratuitous assistance from 
every branch of the legal profession whose 
services he may require. He has nothing to 
pay to the avoué, the sheriff's officer, the 
advocate, the Treasury, or the registration 
office. With this object a special office has 
been instituted in connection with each 
Court, composed of representatives of the 
Treasury and the administration,and of mem- 
bers nominated from among retired judges, 
advocates, avoués or notaries. Poor persons 
desirous of bringing or defending an action 
address a written request to the State pro- 
curator accompanied by evidence of their 
poverty in the shape of certificates granted 
by their mayor. The procurator transmits 
the case to the office of L’Assistance Judi- 
ciaire, which determines whether there is 
good reason for granting gratuitous assis- 
tance. If it refuses to do so, the applicant 
may apply to the office attached to the Court 
of Appeal. The application once granted, the 
Dean oi the Faculty of Advocates (Batonnier 
de l’Ordre des Avocats), the President of the 
Chamber of Avouds, and the President of the 
Sheriff's Officers each nominate a member 
of their body to assist the pauper. If the 
latter wins his case, the avoués and sheriff’s 
officers are paid, but the advocate, whatever 
be the result of the case, gives his services 
absolutely gratuitously. In all criminal cases 
every accused person is entitled to the assist- 
ance of an advocate, and on his requesting 
such assistance an advocate is assigned to 
him. 

The salaries of the judges, which are paid 
by the State, are calculated, it must be con- 
fessed, upon the most modest scale. A judge 
starting as judge-substitute receives no re- 
muneration. If he gets promoted he be- 


comes a salaried judge-substitute with 1500 
francs a-year, and his remuneration thereafter 
advances progressively from 3000 francs as a 
provincial judge to 7000 francs as a coun- 
cillor of the Court of Appeal, and 10,000 
fromcs as a president of a Court of Appeal. 
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If he goes to Paris his salary is slightly bet- 
ter, with 11,000 francs as a councillor of the 
Court of Appeal and 13,750 francs as presi- 
dent. The president and the public procura- 
tor in the tribunal of the Seine have each 
20,000 francs. Finally only two judges in 
France reach 30,000 francs a year, viz., the 
first President of the Court of Cassation, and 
the Procurator-General of that Court. It 
should be added that few judges follow the 
regular course of promotion, some spending 
their whole career in the provinces while 
others rapidly reach Paris, promotion being 
determined solely by selection, that is to say, 
by the choice of the Minister of Justice. 
Sometimes appointments are made direct to 
judgeships in Paris; in other cases after a 
short time spent in the provinces a judge 
may be made a Councillor of the Court of 
Appeal at Paris... . 

The public procurator is an official whose 
function is to represent the State; in civil 
cases he sees that the law is applied, while in 
criminal cases he directs proceedings against 
offenders. He is represented at each diet by 
a depute, and in criminal inquiries by the 
examining magistrates. The examining mag- 
istrates are nominated from among the 
judges of each Court and draw a slightly 
higher salary than the ordinary judges. They 
hear the witnesses, adopt such measures as 
are necessary for reaching the truth, and in- 
terrogate the accused. Their powers are 
very extensive, and were, until a few years 
ago, even more so. No one was permitted 
to be present at the examination and the 
judge acted on his own unfettered discretion. 
3ut it came to be considered dangerous and 
unjust thus to hand over accused persons 
who, if unresourceful by nature necessarily 
became more so under the influence of fear, 
to a judge whose zeal for the discovery of 
truth might carry him too far. Accordingly, 
a law was passed in 1898 authorizing advo- 
cates to be present at the examination. This 
is already a great step in advance; perhaps 
some day we shall have the examination con- 
ducted in public. 
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To the Michigan Law Review for January 
Amasa M. Eaton contributes a valuable arti- 
cle, of some forty pages, on the history and 
practical operation of the Negotiable Instru- 
ments Law, giving an outline of the growth 
of this act, and examining in considerable 
detail the objections raised to certain provis- 
ions of the law by Professor J. B. Ames. 
The Negotiable Instruments Law—which, as 
Mr. Eaton says, “is not the product of hasty 
immature legislation, but is the slow product 
of an evolutionary process that has been go- 
ing on for the last quarter of a century”—has 
been adopted in twenty-one States, one dis- 
trict, and one territory. “It is remarkable,” 
says Mr. Eaton, “how few cases have arisen 
under this law in the many States that have 
adopted it. I have found only forty-two, and 
of these, sixteen have arisen in New York, 
the great financial centre of the country.” 
After a summary of these cases he adds: “It 
will be noticed not only how few cases have 
arisen under the Negotiable Instruments 
Law, but also how few of the cases have 
arisen in consequence of any defect in that 
law, and that very few cases have been car- 
ried to the courts of last resort. Indeed, the 
wonder is that many of these cases were ever 
brought, for it is difficult to see how the re- 
sult could have been otherwise than as was 
decided. The conclusion we reach, up- 
on a review of these cases, is that the general 
result is to increase the negotiability of nego- 
tiable instruments, and this is certainly in the 
interest of commerce.” 


Van VECHTEN VEEDER contributes to the 
Columbia Law Review the second of his 
scholarly articles on “The History and 
Theory of the Law of Defamation.” He says: 

The law with respect to written defamation 
has been from the beginning a comprehen- 
sive doctrine. In theory its most vulnerable 
principle is the false basis of criminal libel. 
The criminal action was from the outset pro- 
fessedly based upon the supposed tendency 
of the offence to create a breach of the peace. 
To the application of this principle is directly 
attributable the more extensive application 


| 
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of the criminal than of the civil action. . . . 

Nothing could be more absurd in itself, 
or more inconsistent with the analogies of 
the law, than to look beyond the immediate 
nature of an offence for the grounds of pun- 
ishment. It is absurd in itself; for why not 
admit at once that the destruction of a man’s 
reputation is a crime? Why deny to reputa- 
tion a protection so largely afforded to every 
other possession? 

Surely, then, the sanctity of reputation, not 
the danger to the peace, forms the real and 
only rational basis of the criminal action. The 
other view is a fiction, and is no more the 
real ground of punishment than many other 
fictitious principles which have been put for- 
ward as the technical ground of judicial pro- 
ceedings which unquestionably depend up- 
on very different considerations. 

The danger to the public peace from cer- 
tain forms of defamation is still taken into 
account in the criminal code of some States, 
and it may be desirable that it should be so. 
But the real and fundamental basis for the 
sanctions of the criminal law is the sanctity 
of individual reputation. To insure its ade- 
quate protection the criminal law must be at 
least coextensive with the civil remedy. The 
bankrupt libeller must not be suffered to en- 
joy immunity; nor, on the other hand, should 
the opulent defamer, whether an individual 
or a corporation, be allowed to indulge in 
insolence in proportion to his wealth... . 

The law with respect to slander leaves 
much to be desired. It is obvious that the 
class of slanders which are most dreaded, 
which inflict the greatest amount of pain, 
which occur most frequently, and which are 
most likely to lead to breaches of the peace 
and other evils abhorred by the law, are not 
those imputations comprised within the four- 
fold rule of actionable slander. but imputa- 
tions of breaches of social code, the code of 
honor—untruthfulness, cowardice, treach- 
ery, and the like. And yet for such slanders 
the law provides no redress whatever, for 
they are not within the list of words action- 
able per se, nor are they likely to lead to such 
consequences as the law contemplates under 
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the term special damage. It is actionable to 
say of a man that he is physically diseased; 
but you may call him a liar with impunity. 
You may not say of a surgeon that he is a 
bad operator, or of a lawyer that he is ignor- 
ant of the law; but you may tell any stories 
you please about his private life and to the 
discredit of his personal character. And, 
most scandalous of all, in England, until very 
recently, any one was at liberty to slander a 
woman by the vilest forms of oral imputa- 
tions upon her chastity, and the law gave her 
no redress. 

If, now, taking the law of slander as we 
find it, we examine the basis of the actionable 
juality of the particular imputations of which 
it is made up, it will be found to be as irra- 
ional and inconsistent as the selection itself. 
‘The principle of selection is past finding out. 
The one thing that is clear is that the right to 
reputation seems to have been completely 
lost sight of... . 

There are three obvious methods of re- 
forming the law of slander. The method 
commonly adopted among English speaking 
people is to leave intact the general distinc- 
tion between libel and slander, and merely 
remove its worst hardships by extending the 
list of defamatory imputations which are ac- 
tionable per se when publisher oralivy. This 
course has been adopted in England with re- 
spect to imputations upon the chastity of 
women; but there it has stopped. Such im- 
putations are believed to be universally ac- 
tionable in this country. In some States fur- 
ther additions have been made by statute to 
the list of oral imputations which are action- 
able: adultery or want of chastity in general; 
impotence; incest and crimes against nature: 
false swearing; all words, which from their 
usual construction and common acceptation, 
are considered as insults, and lead to violence 
and breaches of the peace. 

This patch-work plan is quite in accordance 
with the spirit of English law reform, but it 
has little else to commend it. No doubt it 
is an improvement in the law simply to enact 
that imputations upon chastity, and some 
other additions of a like nature, shall be ac- 
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tionable per se. But this course does nothing 
towards removing the theoretical absurdity 
of the existing law; it would be, morever, at 
best merely temporary and imperfect. The 
injury and annoyance inflicted by particular 
imputations vary in different classes of so- 
ciety, in different places and circumstances, 
and especially at different: periods. No pos- 
sible foresight in the enumeration of action- 
able slanders could make the law reasonably 
just and equal, even for the present genera- 
tion; and the next generation would have to 
do the whole work over again to meet al- 
tered conditions. 

Another method is to substitute for the 
present distinction, on the ground of mere 
form, some other classification of a more 
rational character, applicable to slander and 
libel alike, founded upon real and substantial 
distinctions, such as the nature of the impu- 
tation, the degree of publicity given to it, or 
other circumstances surrounding its utter- 
ance. In such a method the essential points 
would be the nature of the imputation and 
the degree of publicity given to it. This 
method was adopted in France by the Law 
of May 17th, 1819... . 

The third method, which is alike the sim- 
plest and the best, is to abolish at once the 
distinction between libel and slander, and as- 
similate the law of slander to that of libel. 
Its advantages are evident. It would put an 
end at once to the theoretical absurdity of 
the present law; it would be free from the 
mischiefs of needless refinement; it would be 
an efficacious and complete remedy for the 
mischief to be met; and it would, so far as 
appears, be a final and lasting settlement of 
the question. The only plausible objection 
to it seems to be that it might tend to en- 
courage litigation and lead to oppressive and 
vexatious actions. These objections apply 
with quite equal force to the present law of 
libel. Moreover, in Scotland, where the 


remedy is alike whether the defamation be 
oral or written, there has been apparently no 
serious complaint on this score, and Scotch- 
men are not less litigious than other people. 
And such a system has long worked well in 
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the State of Louisiana. Actions of libel are 
controlled by the law with respect to privi- 
lege and by the law of costs. In the case of 
writings these have been found sufficient to 
protect the interests of the public and of in- 
dividuals, and to prevent frivolous actions, 
and they would do the same with oral publi- 
cations. 

THE opening article in the Yale Law 
Journal for January is one on “Voting Trusts 
and Holding Companies,” by Edward Avery 
Harriman. His “fundamental premise is 
the generally accepted rule that the majority 
of the stock of the corporation has the right 
to control its management absolutely, 
whether that majority of stock be owned by 
an individual, or by a combination of in- 
dividuals, incorporated or unincorporated; 
such right of control being subject only to 
the limitation that it must not be used for 
purposes of fraud. This doctrine has been 
so often affirmed by the courts that it may be 
regarded as a fundamental principle of cor- 
poration law. It is true that traces of a dif- 
ferent doctrine are to be found, to wit, the 
doctrine that the majority stockholder is a 
trustee and that his dealings with the cor- 
poration are to be treated as fiduciary trans- 
actions; but this doctrine, however unim- 
peachable from an ethical standpoint, seems 
to have been able to triumph finally only in 
Colorado.” After considering some of the 
objections raised to voting trusts, Mr. Harr?- 
man says: 

It may be said that almost the entire diffi- 
culty with reference to voting combinations 
springs from a single fact—the refusal to 
recognize that the voting power of stock is a 
valuable property right as well as the right 
to receive dividends. Every business man 
knows that the right of control has a money 
value distinct from the right to receive 
dividends; and recognizing that fact, con- 
tracts are daily made with reference to the 
right of control. To say that that is not to 
be treated as property, valuable and trans- 
ferable property, which is so clearly recog- 
nized by all financiers as such, is to involve 
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the law in constant confusion, and to impede 
the legitimate pursuit of happiness by the 
holders of corporate stock. 

The courts have apparently been misled to 
some extent by a supposed analogy between 
the duty of a citizen to the State in voting, 
and the duty of a stockholder to a corpora- 
tion. There is no satisfactory middle ground 
between the doctrine that each stockholder 
is a trustee for the corporation, and the doc- 
trine that the duty of the stockholder is sim- 
ply a duty not to defraud the corporation by 
using his power of control to its injury. The 
former doctrine is generally repudiated on 
the score of convenience; but the alternative 
is not always so clearly recognized; and the 
result is confusion. 

PROBABLY the most succinct method (says 
Chief Justice Clark, of the Supreme Court of 
North Carolina, in The American Lawyer) in 
which to indicate not only the progress, 
but the almost complete revolution, which 
has taken place in the law is to compare the 
status of the law on a few well known sub- 
jects in England today with what it was 100 
years ago in that country, for in our 45 
States and our Territories we have in the 
main made similar changes, sometimes an- 
ticipa‘ing and sometimes following the legal 
reforms, as made from time to time in the 
mother country. First as to the criminal law. 
In the year 1800 there were more than 200 
crimes in England which were punishable 
with death, of which more than two-thirds had 
been made capital offences during the eigh- 
teenth century. Nearly all felonies were 
capital. As a late English writer says, “If a 
man falsely pretended to be a Greenwich 
pensioner he was hanged. If he injured 
county bridge or cut down a young tree he 
was hanged. If he forged a bank note he 
was hanged. If he stole property valued at 
five shillings—if he stole anything above the 
value of one shilling from the person; if he 
stole anything at all, whatever its value, from 
a bleaching ground, he was hanged. If a 
convict returned prematurely from trans- 
portation; or if a soldier or sailor wandered 
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about the country begging without a pass, 
he was hanged. And these barbarous laws 
were relentlessly carried into execution. A 
boy only ten yars old was sentenced to death 
in 1816.” It is owing to Sir Samuel Romilly, 
and later to Sir James Mackintosh, that the 
death penalty is now imposed in England for 
only four offences, and very rarely in two 
of those. Similar, and in some States, even 
greater changes have been made in_ this 
country. 

A traitor was drawn on a hurdle to the 
place of execution, was hung by the neck but 
cut down alive and his bowels were taken out 
and burnt before his face, then his head was 
severed and his body divided into four quar- 
ters and placed over the gates of cities to 
poison the atmosphere. Not until 1870 were 
these horrid requirements abrogated by stat- 
ute and they were pronounced, though not 
carried out, on Frost the Chartist, as late 
as 1839. You all remember how, on the 
restoration, the body of the greatest sover- 
eign England has ever had, was dug from his 
grave and his head was exposed on Temple 
Bar. These were not the doings of Chinese 
Boxers, but of enlightened Christian Eng- 
land. Just about the beginning of the nine- 
teenth century the punishment of women for 
high treason, which till then was by burning, 
was changed to hanging. In 1811 Lord E1- 
don was greatly alarmed by “a dangerous 
bill,” as he termed it, which abolished capi- 
tal punishment for stealing five shillings in 
a shop and prided himself greatly upon de- 
feating this revolutionary measure in the 
House of Lords. In 1812 when Bellingham 
was put on trial for the murder of Spencer 
Perceval, he was informed that one charged 
with a capital offense was not allowed to 
have counsel to speak for him and he had 
to defend himself. You will remember that 
the humane law in England not only pro- 
hibited argument by counsel to one on trial 
for his life, but he could neither have process 
to summon witnesses in his own behalf, nor 
was he allowed to cross examine the wit- 
nesses against him. Bellingham shot Mr. 


Perceval, the prime minister, late on Mon- 
day, May 11; he was put on trial Friday, the 
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15th, and was hanged the following Monday, 
the 18th, and his body was ordered to be dis- 
sected. When the law in the above particu- 
lars was somewhat modified in 1836, twelve 
out of the fifteen judges protested, and one 
of them wrote a letter to Sir John Campbell, 
then attorney general, that if he allowed 
the bill to pass he would resign. The bill 
passed, but the learned judge did not resign. 
Juries were not allowed to separate on trials 
for felonies or treason, and were locked up 
“without meat, drink or fire.”” This produced 
the poet’s taunt ‘and wretches hang, that 
jurymen may dine.” This law was not 
changed till 1870. 


Wuat the rights are of an employe against 
emplovers’ blacklists is still an open ques- 
tion in Pennsylvania, savs Rupert Sargent 
Holland, in the December American Law 
Register; and he adds: 

The question is therefore still an open one 
in Pennsylvania. Where no formal blacklist 
appears and the communication is of a purely 
personal nature, there being no combination 
capable of being demonstrated, the employé 
would seem to have no right of action. Where 
the blacklist or the equivalent exists, the 
Pennsylvania courts would probably follow 
Massachusetts and deny an_ injunction, 
though they might very possibly allow an ac- 
tion for damages. This latter view, that the 
such protection, would 
seem to be slowly gaining ground, as evi- 
denced by the fact that four States have at 
a comparatively recent date made the forma- 
tion of blacklisting combinations punishable 
as misdemeanors. 


employe deserves 


In a scholarly article on “Specific Per- 
formance for and against Strangers to the 
Contract,” in the Harvard Law Review for 
January, Professor J. B. Ames of the Har- 
vard Law School, states the principles on 
which “the passing of the benefit and burden 
of restrictive agreements” rest. He says: 

In truth, the passing of the benefit and 
burden of restrictive agreements is not to 
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be explained by any single analogy or prin- 
ciple. The imposition of the burden upon 
others than the promisor and the acquisition 
of the benefit by others than the promisee 
are the results of two very different princi- 
ples. 

The burden is imposed upon a subsequent 
possessor of the res, whether real or per- 
sonal, upon the same principle that the 
grantee of a guilty trustee, or the grantee 
of one already under contract to sell the res 
to another, is bound to convey the res to 
the cestui que trust or prior buyer. In all 
three cases there would be the like injustice, 
if the purchaser with notice, or the volunteer, 
were allowed to profit at the expense of the 
cestu que trust or promisee by ignoring the 
trust, the promise to convey, or the restric- 
tive agreement. Equity, therefore, in all 
three cases imposes upon the grantee a con- 
structive duty co-extensive with the express 
dutv of his grantor. 

The right of third persons to the benefit of 
restrictive agreements is the result of the 
equally just and equally simple principle, 
that equity will compel the promisor to per- 
form his agreement according to its tenor. 
li ithe 1estrictive agreement, fairly interpreted, 
was intended for the sole benefit of the prom- 
isee, only he can enforce it. If on the other 
hand it was intended for the benefit of the 
occupant or occupants of adjoining lands, 
then such occupant or occupants may com- 
pel its specific performance. It is to be 
observed that a grantee of the promisee 
acquires his rights not as assignee of the 
restrictive contract, but as assignee of the 
promisee’s land. Accordingly the assignee 
of the land is none the less entitled to the 
benefit of the agreement. although there was 
no assignment of the contract, or even al- 
though he was ignorant of its existence when 
he acquired the land. The assignee’s situa- 
tion in this respect is closely analogous to 
the rights of the buver of land from one to 
whom it had been previously sold with war- 
rantv. The last buver enforces the war- 
ranty of the first seller not as assignee of 
the warranty, but as assignee of the land, 





for that is the meaning of the warrantor’s 
undertaking. The analogy between the re- 
strictive agreement and a warranty holds 
also in other respects. As the assignee of 
the land may sue upon the warranty in his 
own name without joining the warrantee, 
so the subsequent possessor of the neighbor- 
ing land may, as sole plaintiff, file his bill 
for an‘injunction against the promisor. A 
warrantee, who has conveyed the land to 
another, can no longer enforce the war- 
ranty; in like manner a promisee who has 
parted with all of his land in the neighbor- 
hood loses the right to enforce the restrictive 
agreement. A release of the warranty by 
the warrantee after his conveyance to an- 
other is inoperative; a release of the restric- 
tive agreement by the promisee after part- 
ing with his land in the neighborhood is like- 
wise of no effect as to the land conveyed bv 
him. A bona fide purchaser from the war-, 
rantee acquires the warranty free from any 
equitable defenses good against the war- 
rantee; it is believed that an innocent pur- 
chaser from the promisee should be allowed 
to enforce performance of a restrictive agree- 
ment, although the promisors might have 
defeated a suit by the promisee on the ground 
of fraud or by reason of some other equit- 
able defense. But no case has been found 
involving this question. 

These qualities, common to the warranty 
and the restrictive agreement, indicate that 
they both belong in the same class with 
hills and notes. For the holder of a bill or 
note sues in his own name, acquires his 
right, not as assignee of a chose in action, 
but as the persona designata within the tenor 
of the instrument, and if a bona fide purchaser, 
holds free from equities and equitable de- 
fenses. If the right to enforce restrictive 
agreements were limited to assignees of the 
land, in privitv of estate with the promisees, 
they, like assignees of a warranty, would be 
assimiliated to indorsees of a bill or note 
pavable to order. The restrictive agreement, 
however, is frequently intended to enure to 
ihe benefit of any possessor subsequent to 
the promisee, or even to one who acquired 
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the promisee’s land before the making of the 
promise. In such cases the true ana- 
logue of the restrictive agreement is the note 
payable to bearer. 


THE “Liability of Telegraph Companies” is 
Giscussed exhaustively by Morris Wolf in an 
article of some seventy pages in The Amer- 
ican Law Register for December. The con- 
clusion which is reached is this: “That the 
best basis upon which to lay the foundation 
for a telegraph company’s liability consists in 
the public nature of its employment; and 
that, so laid, recovery can be had, according 
to the ordinary measure of damages in de- 
Jictual actions, in every case in which a mes- 
sage is sent and carelessly handled, whether 
the message be open or cipher, and whether 
the natural and not too remote consequences 
of its non-delivery or of its late or inaccurate 
«lelivery be pecuniary or sentimental injury.” 

TAKING as a text the newspaper protest 
against the decision of the Supreme Court of 
Missouri in the Butler bribery case, The Kan- 
sas City Bar Monthly defends the action of the 
court, as follows: 

The corpus delicti of bribery, as declared by 
the statutes of Missouri, is the exercise or 
attempted exercise of corrupt means to se- 
cure the action of some officer upon any mat- 
ter “which may be then pending’ or which 
may by law be brought before him in his 
official capacity.” The last clause is quoted 
literally from the statute. The first duty of 
the court was to determine what elements 
were essential to come within the terms of 
the statute and at the outset of his opinion 
Judge Fox defines these elements as follows: 
First, there must be a public officer of the 
city or of the State; secondly, the offer there 
made must be with intent to influence the 
vote, opinion, judgment or decision of such 
public officer; thirdly, the vote, opinion, judg- 
ment or decision must be in respect to some 
question which may by law be brought be- 
fore a public officer in his official capacity. 

The court then proceeds to examine the 
ordinance of the city of St. Louis under 
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which the contract was awarded to Butler by 
the Board of Health, and in the light of the 
city’s charter determines the ordinance to 
have been void as an attempt to invest the 
Board of Health with powers expressly and 
exclusively vested by the charter in the 
3oard of Public Improvements. Upon this 
branch of the case, which, by the way, is one 
that affects the law of municipal corporations 
far more vitally than it does the law of 
crimes, we veniure no opinion but assume 
that the construction of the charter .s 
iounded upon reason and precedent. As the 
ordinance entrusting the power in the public 
officer attempted to be bribed was void, the 
matter was not, therefore, one which might 
by law be brought before him in his official 
capacity. 

When the cvurt found the ordinance void 
it is difficult to see how the court could have 
logically found otherwise than it did on the 
main issue. It is no doubt unfortunate for 
many reasons that the court should have 
been compelled in this particular case to hold 
the attempted exercise of authority of the 
30oard of Health beyond the powers which 
might be entrusted to them under the charter 
of the city, but it is neither fair nor sensible 
to say that the justice and logic of the case 
demanded that in order to sustain this con- 
viction the charter must be so warped by con- 
struction as to place municipal authority in 
hands other than those to which the people 
adopting the charter have plainly entrusted 
them. The division of governmental powers 
by charters adopted as those of this city and 
St. Louis are adopted is expressive of the 
will of the people as to the best method of 
securing efficient administration. The main- 
tenance of such provisions is far more vital 
to the protection of public and private wel- 
fare, of personal liberty and private property 
than the conviction of any criminal, howevet 
great the enormity of his crime or however 
much its commission or his escape may 
shock the public conscience. Whether the 
question arises in a civil or a criminal action 


this division must be upheld. Otherwise 


chaos of municipal activity results. 
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Editorial 
In the Michigan Law Review for January, 
Professor John A. Fairlie continues his dis- 
cussion of “The Administrative Powers of 
President,” taking up the special adminis- 
trative powers conferred on him by the Con- 
stitution. Concerning the President’s mili- 
tary powers “in maintaining internal order 
and suppressing resistance to law not 
amounting to war,” the writer says: 

For these latter purposes the army is ac- 
tively employed under two sets of conditions: 
To protect a State against domestic violence, 
as guaranteed by the Constitution; and to en- 
force the laws of the United States and pro- 
tect the instrumentalities of the Federal gov- 
ernment against unlawful interference. .. . 

In cases of domestic violence the Presi- 
dent was restricted by the condition that he 
should act on application of the State author- 
ities. But under other circumstances he was 
authorized to act without any such condition 
expressed. This larger power of independ- 
ent action was provided for, on the one hand 
in cases of invasion or imminent danger of 
invasion, and on the other hand in cases of 
opposition to the laws of the United States. 
The former class of cases deal distinctly with 
the conduct of war, which has already been 
considered. In reference to the latter, it is 
important to notice the statutory provisions 
and questions that have arisen in the exer- 
cise of the authority. The Militia Act of 
1795, already mentioned, authorized the 
President to cail out the militia “whenever 
the laws of the United States shall be op- 
posed, or the execution thereof obstructed, 
in any State, by combinations too powerful 
to be suppressed by the ordinary course of 
judicial proceedings, or by the powers vested 
in the marshals by this act.” The Act of 
1807 authorized the use of the army and 
navy under these same circumstances. Un- 
der this authority troops were used on vari- 
ous occasions to overcome resistance to the 
internal revenue laws and for other purposes. 
And it was under these provisions that Presi- 
dent Lincoln issued his first call for militia. 
By Act of July 29, 1861, the authority of the 
President was increased; and he was author- 
ized to use the militia or the army and navy 
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“whenever, by reason of unlawful obstruc- 
tions, or assemblages of persons, or rebellion 
against the authority of the government of 
the United States, it shall become impractic- 
able, in the judgment of the President, to en- 
force by the ordinary course of judicial proceed- 
ings the laws of the United States within any 
State or territory.” 

This provision in the statutes has been 
continued since the Civil War; and even after 
the process of reconstructing the southern 
States was accomplished, Federal troops 
were stationed in these States and employed 
especially in enforcing the Federal laws 
regulating the elections for Presidential 
electors and members of Congress, com- 
monly known as the Force Bills. But 
opposition in Congress to this policy 
prevented the passage of the Army Appro- 
priation bill in 1877 until four months after 
the expiration of the former appropriation, 
and led to the adoption next year of a statu- 
tory provision to limit the use of troops. The 
Army Appropriation Act of 1878 provided 
that “from and after the passage of this act 
it shall not be lawful to employ any part of 
the army of the United States as a posse 
comitatus, or otherwise, for the purpose of 
executing the laws, except in such cases and 
under such circumstances as such employ- 
ment of said force may be expressly author- 
ized by the Constitution or by act of Con- 
gress.” 

Among the purposes for which the use of 
the army and navy is expressly authorized by 
Acts of Congress are in reference to Indian 
affairs, the protection of the public lands, the 
execution of neutrality laws, the protection 
of merchant marine and the suppression of 
piracy, the enforcement of judicial proceed- 
ings and the suppression of insurrections or 
unlawful combinations obstructing the laws 
of the United States. 

During the railroad strikes of 1894 [ed- 
eral troops were employed without request 
from the State governments to a much larger 
extent than formerly. The Governor of 
Illinois protested against action ignoring the 
State government; but it was shown that the 
employment of the troops was in accord- 
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ance with the Constitution and laws of the 
United States. They were used to enforce 
the laws of prohibiting the obstruction of the 
mails and conspiracies against inter-state 
commerce, and to secure the execution of 
judicial processes of the Federal courts. The 
broader scope of Federal action at this time 
was due in part to a new interpretation as to 
what constituted an obstruction of the postal 
service. Formerly where strikers had cut out 
passenger and baggage cars from a mail 
train, but did not directly prevent the move- 
ment of the postal cars, it had been assumed 
that they were not obstructing the postal 
service. But it was now held that interfer- 
ence with any part of a mail train constituted 
an obstruction to the postal service. Another 
factor, however, in the extension of the field 
for the employment of the army was the re- 
cent statute prohibiting conspiracies against 
commerce. 

The interpretation of President Cleveland 
as to the powers and duty of the executive 
under the circumstances was approved by 
the Supreme Court and by the Senate and 
House of Representatives in resolutions 
adopted by both bodies. 


Ir was to be expected, says The New 
Jersey Law Journal for January, that ulti- 
mately Christian Science would get into the 
courts, and it seems the first decision relating 
to the subject in New Jersey comes about 
in an odd way. Kate McCulloch, of Camden, 
being in feeble health, placed herself under 
the treatment of George Tompkins as a 
Christian Science healer, and in the course 
of the treatment gave him a power of attor- 
ney to collect her moneys and invest the 
same. After a while she became dissati-fied 
with his management and filed a bill in 
chancery, demanding an accounting. The 
defendant, in his plea, set up, inter alia, that 
she liad agreed to allow him twenty per cent. 
on his collections. This the complainant de- 


nied. In giving his decision in the case Vice 
Chancellor Gray says: “The defendant claims 
that he earned commissions by making col- 
lections for the complainant by a combina- 
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tion of letter-writing and a making of ‘dem- 
onstrations.’ . . . So far as the defendant’s 
testimony explains what he calls a ‘demon- 
stration, it appears to have consisted of 
locking himself in a room and devoting’ him- 
self to the ‘thought’ of collecting the debts 
due to the complainant. The defendant testi- 
fied that the parties who owed the complain- 
ant were not in any way connected with the 
Christian Science Church. The influence 
which he exerted by ‘thought’ in collecting 
the money for the complainant was, there- 
fore, enforced against unbelievers in Chris- 
tian Science. The moving of the absent un- 
believer to pay his debts probably required 
from the defendant a more intense application 
of healing power, entitling him, from his 
point of view, to a higher compensation for 
his labors.” The court allowed him one hun- 
dred dollars, “not because the defendant 
earned or deserved it, but because the com- 
plainant consented to give it to him.” 62 
N. J. Eq. (17 Dick Ch.) 260. 

In his President’s address (printed in the 
Yale Law Journal for January) before the last 
meeting of the Pennsylvania Bar Association, 
C. LaRue Munson discussed the interesting 
question: “How far shall the justice and 
rights of the particular cause prevail over 
a strict application of established rules of 
law?”’ In the course of the address he says: 

Of the adherence to settled rules of law, 
it is admitted by all hands that certain legal 
principles have been establisiied—although 
not all uniformly in every court of last resort 
—and to those principles additions are con- 
stantly being made, and so far as they may 
be conscientiously applied, must prevail; but 
it may well be asked where is the legal prin- 
ciple that can stand the strain of time unless 
it be bottomed and fastened upon natural 
justice?—that which we call equity, because 
in this sense it is indeed “the correction of 
that wherein the law by reason of its univer- 
sality is deficient.” Rules of law may be 
firmly declared, and to them we must bend 
the knee of obedience, but unless they have 
for their foundation a justice which appeals to 
man’s conscience, they are as unstable as the 
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shifting sands of the sea. And herein is the 
very warp and woof of the question at issue. 

Aside from various modes of reasoning 
whereby different interpretations are arrived 
at even under similar conditions, there has 
ever been and always must be an evolution in 
the law, a progress in jurisprudence, as there 
is in forms of government, human thought, 
modes of life, manners and customs, and in 
the arts and sciences through new discover- 
iés and inventions. That which may have 
been a well settled and accepted principle of 
law at one stage of human progress would 
not be tolerated for one moment in these 
modern days; the earlier legal treatises’ are 
full of such principles, they are not merely 
obsolete, they are positively denied by ad- 
vanced thought and by the results of experi- 
ence. The law cannot stand still any more 
than can mankind cease to progress; as one 
goes forward so must the other, and as hu- 
man conditions improve and develop, so, of 
necessity, must jurisprudence advance. 

The foremost and chief principle of all law, 
and one which cannot be changed, is that 
justice is to be done, that that which is right 
and just shall alone be decreed. A law that 
is not just, or which in its application works 
an injustice, will not and cannot survive. . 

If we are to have rules of law hard and 
fast, and are to bind them so tightly around 
our judges as to compel them to be followed 
by the strictest construction, without con- 
science and without heart, then will our 
courts become mere machines of learning to 
force the facts of every cause within those 
“procrustean” rules, irrespective of the de- 
struction of natural right, and regardless of 
that justice which will then meaninglessly de- 
fine their official titles, but which by law and 
by conscience they have been sworn to up- 
hold; all, forsooth, that we may have the 
“knowne certaintie of the law,” and that the 
advocates having applied its measuring stick 
to their clients’ causes may be assured that 
it may likewise be the means of adjudication 
by the Bench, irrespective of the wrongs 
done to others. ... 


It has been suggested that if the tendency 
of the courts to adjudge causes by the parti- 


cular equities of the case be continued, public 
distrust may follow, and the electors may 
refuse to continue for long terms the other- 
wise faithful judges. Rather let us look at 
the converse of the proposition and if the 
public come to believe that the courts are 
bound by precedent rather than by justice, 
by rule rather than by what is just and right, 
that decisions are made which shock the con- 
science and are contrary to that which men 
believe to be natural justice, we may see the 
time when the elective franchise will compel 
a statute that the jury shall be the judges of 
the law in all cases, whether civil or criminal, 
and where then, we may well ask, will there 
be any certainty either of law or justice? 

It is true that there are cases to be found in 
the reports where the courts of last resort 
have departed from established precedent in 
order that justice might be done under the 
particular circumstances of the case, and I 
am glad to be of those who maintain that 
such a course is conducive to the proper ad- 
ministration of jurisprudence. 


Ir seems, says Law Notes, that an innocent 
convict may obtain relief from the courts in 
one of two ways only, that is, either by a 
motion for a new trial or by a writ of error 
coraiit vobis, and that his choice of remedy 
must be governed by the provisions of local 
statutes governing these two proceedings in 
respect to the. time within which they may 
be resorted to. If neither is available be- 
cause of a time limitation, then relief can be 
obtained only in the form of executive clem- 
ency. An innocent man naturally wants jus- 
tice and not clemency, and it would be well 
for legislatures to see to it that no innocent 
victim of circumstances should ever be sub- 
jected to the shocking injustice of being 
forced to ask to be pardoned for a crime 
which he did not commit, and to leave stand- 
ing a judicial record declaring him a felon. 


THE Canada Law Journal concludes an arti- 
cle-on “The Alaskan Boundary Award” in 
these words: 

We recognize, of course, that the parties 
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to the treaty are Great Britain and the 
United States, although it is Canada that is 
direci}y interested in the dispute. We also 
recognize that the general interests of the 
Empire, of which we form an integral part, 
are not to be ignored, either on moral 
grounds or grounds of expediency. And it 
may be claimed that for some reason which 
has not been made public it was necessary 
to submit to the demand of the United States 
for territory on the Alaskan border which, 
we say, belongs to us. But if this was the 
mind of the British Government, we have 
three things to say:—(1) Giving in to the 
demands of the United States, from time to 
time, and ignoring some very questionable 
diplomatic proceedings relating thereto, is 
not the way to secure their respect and co- 
operation. They have naturally come to the 
conclusion that a very mild threat is all that 
is necessary to bring England to their terms; 
and the feeling among their politicians may 
be expressed in a remark which has actually 
been made—“England is playing our game 
for us with Canada.” (2) If it be necessary 
to secure their good-will, by giving up por- 
tions of our territory, it is not consistent 
with the dignity of British statesmen to be 
parties in the solemn farce of joining in the 
formation of a Board of Judges to adjudicate 
upon one of these territorial claims, under 
the conditions and circumstances hereinbe- 
fore referred to. (3) If so necessary, as 
aforesaid, Canada can well say that she has 
the right to be consulted, and to be a party 
to the deed of gift. Her patriotism and 
loyalty to the Empire (proved on many occa- 
sions and sealed by the blood of her sons) 
will be equal to the strain. 

In conclusion, let it be understood, once 
and for all, that Canada is an integral part 
of the British Empire....She is as 
much a part of the Empire as any portion 
of the British Isles. The thought of annexa- 
tion with the United States is dead and 
buried long ago and beyond possibility of 
resurrection. ... There is as we say no 
shadow of a thought in this Dominion of 
any dismemberment; but simply that, should 
the occasion arise, we shall insist upon our 





rights so far as they are consistent with the 
welfare of the Empire as a whole. 


A New scale of allowances to witnesses in 
crit) inal cases has been authorized by the 
Home Secretary. The scale is the outcome 
of the report of Sir John Dorington’s com- 
mittee on the subject. These are the prin- 
cipal allowances: Per day—Legal and med- 
ical witnesses, I guinea; ditto (two or more 
cases), 2 guineas; ditto (over three miles), 
2 guineas; solicitor for prosecution, 6s. 8d.; 
expert witnesses, I guinea; expert analyses, 
medical examinations, plans, etc., extra at 
discretion of court; interpreters, I guinea; 
ordinary witnesses, maximum, 7s.; ordinary 
vutnesses, if detained all night, 5s. (these al- 
‘owances are double the old rates, but the 
maximum is not always to be given); chil- 
dren, servants and unemployed, Is.; laborers, 
33.; artisans and mechanics, 5s.; others, 3s.; 
right allowance, 5s. (only half these allow- 
ances to be paid if detention is under four 
hours’. First-class fare is not to be allowed 
“unless there is reasonable ground for sup- 
nosing that the witness ordinarily travels 
first ciass.”—The Law Times. 


THE Central Law Journal (January 1) op- 
poses the appointment of trust companies as 
executors, administrators and gtiardians. 
It concedes that “there ave many advyan- 
tageous features connected with a trust com- 
pany’s handling” a trust estate, but savs: 

These considerations do not apply to the 
more personal relations of executors, admin- 
istrators and guardians. While these are 
also in their nature trust relations, there is 
also a personal aspect that cannot be avoided. 
The executor stands in the place of the dece- 
dent toward the rest of the family during the 
interim of administration. During this 
period the property of the estate and possibly 
the entire income of a family is tied up in his 
hands as an officer of the court. If the exec- 
utor, who thus becomes a member of the 
family during the period of administration, is 
a stranger, or worse still, a corporation whose 
ofticers must naturally insist on every legal 

















witha 








YUM 


Editorial Department. 135 


technicality in the administration of the funds 
of the estate, the situation of the remaining 
members of the family dependent upon the 
stranger or corporation for their very exis- 
tence often becomes very awkward and em- 
barrassing to say the least. With the widow 
or some other member of the family acting 
as executrix or administratrix without bond, 
these and many other disagreeable and ex- 
pensive features of the administration of 
estates by strangers or trust companies are 
avoided and the family affairs move on after 
the death of the decedent without interrup- 
tion or annoyance. 

Our conclusion is therefore that the pro- 
fession should as often as opportunity pre- 
sents, enlighten the public mind on the dis- 
advantages and embarrassments that arise 
when trust companies are appointed to act 
as executors or guardians. Whether it would 
be wise to seek legislative interference in this 
regard, as some attorneys have suggested, is 
to be gravely doubted. The motives of the 
profession would certainly be misconstrued 
and misunderstood. But it is certainly ad- 
visable, also, in drawing a will -for a client, 
to point out the respective advantages of 
having a trust company to administer any 
trust which the testator may create by his 
will as well as that of having the widow or 
some other member of the family appointed 
to carry the estate through the period of 
administration. 


PROFESSOR Francis M. Burpick, of the Co- 
lumbia Law School, in a scholarly article en- 
titled “Recission for Breach of Warranty,” 
in the Columbia Law Review for January, 
takes issue with a recent statement by Pro- 
fessor Samuel Williston, of the Harvard Law 
School, that “though the text writers have 
not generally recognized the fact, nearly as 
many courts have followed the Massachu- 
setts rule as have followed the English law;” 
cases from Alabama, California, Iowa, Louis- 
jana, Kansas, Maine, Missouri, Nebraska, 
North Dakota, Ohio, and Wisconsin, being 
cited in support of this assertion. 

“The Massachusetts rule,” says Professor 


Burdick, “is stated by Metcalf, J., as follows: 
‘He to whom property is sold with express 
warranty, as well as he to whom property is 
sold with implied warranty, may rescind the 
contract for breach of warranty, by a season- 
able return of the property, and thus entitle 
himself to a full defense to a suit brought 
against him for the price of the property, or 
to an action against the seller to recover 
back the price, if it has been paid to him.’ ” 
Does a breach of warranty, using the 
term in the narrow sense of a promise collat- 
eral or subsidiary to the main purpose of the 
sale contract, give to the buyer the right to 
revest title and possession in the seller with- 
out the latter’s consent? The Massachusetts 
rule answers the question in the affirmative. 
The English law answers it in the negative. 

After examining the cases cited as follow- 
ing the Massachusetts rule, Professor Bur- 
dick sums-up as follows: 

The result of this re-examination of the 
cited cases is this: In but two jurisdictions 
(Iowa and Maine) have the courts unequivo- 
cally adopted the Massachusetts rule. Even 
if we suppose that the habit of repeating as a 
dictum the terms of that rule has become so 
inveterate in Alabama, Missouri and Wis- 
consin, as to justify the belief that the courts 
of those States will follow it, when the ques- 
tion is squarely presented, we have but five 
jurisdictions following the lead of Massa- 
chusetts. On the other hand, the learned 
writer of the article in question enumerates 
sixteen jurisdictions which have followed the 
English rule. To these should be added, as 
we have seen, California and North Dakota, 
and also Hawaii. When we bear in mind that 
the doctrine of the United States Supreme 
Court is controlling in every Federal tribunal 
of the nation, in the absence of local statutes, 
the preponderance of American authority 
against the Massachusetts rule is simply 
overwhelming. 


In his second article on “The Expansion 
of the Common Law,” (Columbia Law Re- 
view, January) Sir Frederick Pollock, in his 
usual scholarly and interesting way, traces 
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the development of the King’s courts, show- 
ing how royal justice “became truly national, 
and preserved the substantial good points of 
ancient Germanic polity, while it discarded 
the obsolete forms.” 

The King’s courts, says Sir Frederick, at 
the outset of their career, came under a rule 
which we shall find to run through the whole 
of our legal history, and never to be neglect- 
ed with impunity. It may be expressed thus: 
extraordinary jurisdiction succeeds only by 
becoming ordinary. By this we mean not 
only that the judgment and remedies which 
were once matter of grace have to become 
matter of common right, but that right must 
be done according to the fundamental ideas 
of English justice of which we spoke in the 
first lecture. The Court of Chancery con- 
formed in good time, and prospered; the 
Court of Star Chamber, warped to political 
ends, resisted and perished, involving one or 
two harmless victims in its fall... . 

For the present purpose we need only to 
bear in mind the broad fact that in the course 
of the thirteenth century we find the king’s 
judicial court separated from the king’s gen- 
eral council for affairs of State, and further 
divided into three branches of King’s Bench, 
Common Pleas or Common Bench, and Ex- 
chequer. If we are to fix a point where the 
royal jurisdiction becomes ordinary and of 
common right, it would seem to be given by 
the issue of writs in set forms to any one of 
the king’s subjects who will pay the proper 
fee. The suitor who “purchases” a writ, as 
the official phrase ran, must of course choose 
at his peril that writ which will avail him in 
his particular case. It is no business of the 
court or its officers to see that he gets the 
right one. That is part of the fundamental 
methods of the common law; the party can 
have the law’s help only by helping himself 
first. On these terms, and not otherwise, 
itis open to all. But if we must have a date 
to remember, we still cannot find a better 
than that of Magna Charta, for the text of the 
charter shows clearly that the king’s justice 
is no longer a matter of favor, and that not 


even any verbal fiction of its being so will be 
admitted. . .. 

One court might claim, down to modern 
times, to represent the king’s original per- 
sonal justice more directly than the superior 
courts of common law and even the Chan- 
cellor. This was the Marshalsea, the special 
court of the king’s household weilding 
archaic and limited jurisdiction over its mem- 
bers; it does not seem to have had anything 
to do with the King’s Council. Its more ob- 
vious defects of jurisdiction were supple- 
mented by a new court, entitled “The Court 
of the Lord the King. at the Palace of the 
King at Westminster,” created by ‘several 
letters patent of James I., Charles I., and 
finally Charles II]. These courts appear to 
have almost escaped professional criticism, 
partly because their jurisdiction was merely 
local, partly because their powers followed 
substantially the course of the common law. 
At any rate the final charter of Charles IT. 
was not disputed; and the Marshalsea, more- 
over, rested on the firm ground of prescrip- 
tion. We learn, however, from the only 
writer on the practice of these courts, that 
the Palace Court had quite superseded it by 
the beginning of the nineteenth century at 
latest: the two courts purported to be opened 
together, but the Marshalsea did no business. 
He that would know the true causes of the 
fall of the Palace Court may find them set 
down as well in a very useful modern book of 
reference as by a lavman whose name was 
Thackeray in the Ballads of Policeman X, 
under the heading of “Jacob Homnium’s 
Hoss: a Pallice Court chaunt.” Like most 
petty local courts the Palace Court became 
a hotbed of abuses and, although error would 
lie to the King’s Bench, the remedy of a new 
trial was not available to correct a perverse 
verdict. Such verdicts were not uncommon, 
for the juries were apparently drawn from 
the small tradesmen class, and invariably 
found for a tradesman plaintiff whatever the 
evidence and the law might be. The court 
was abolished in 1849, and therewith, it 
would seem, the last relic of the only royal 
jurisdiction which had never passed through 
the hands of the Council. 
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NOTES OF RECENT CASES OF IMPORTANCE FROM THE 
NATIONAL REPORTER SYSTEM. , 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured 
from the West Publishing Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title 
of the desired case should be given as well as the citation of volume and page of the Reporter in 
which it is printed.) 


PUBLIC POLICY. (ILLEGAL CONTRACT—PARTNER- | WITNESS. (CALLING By CouRT—BINDING CHAR- 
SHIP—CAMPAIGN EXPENSES OF PARTNER.) ACTER OF TESTIMONY—VIOLATION OF LOCAL 
MISSOURI SUPREME COURT. | OpTion Law.) 


In Ward v. Hartley, 77 Southwestern 302, TEXAS COURT OF CRIMINAL APPEALS. 


the court had before it the validity of a con- In Goldwater v. State, 77 Southwestern 
tract between members of a partnership, that | Reporter 221, defendant was prosecuted for 
the firm should bear the election expenses of | violating the local option law. The case was 
one member, who was a candidate for presi- tried by the court without a jury. One wit- 
dent of the city council. The partners were ness had given evidence sufficient to sustain 
engaged in the trade of bricklaying and | a conviction, when the court of its own mo- 
building, and they undertook large contracts, | tion called another witness, who contradicted 
the largest of which were for public works. the first, and whose testimony tended to dis- 
They were competitors in the market with | prove any violation of law. It was con- 
other concerns for like work. In holding tended that the court, having called this last 
that the contract was void as contrary to | Witness, was bound by his testimony and 
public policy, the court says it may be ‘true thereby precluded from convicting. This, it 
that the mere ec/at which the parties sup- is held on appeal, is not true. His testimony 
posed would reflect on the firm by the eleva- | Was before the court as that of any other 
tion of one of its members to-a high office | Witness, and the court, like a jury, was 
in the city government is all that was con- authorized to believe either witness, and if 
templated, and it may be that they estimated | the testimony of the first was sufficient to 
that distinction as being worth the money | Sustain a verdict, the conviction must stand. 
they agreed to pay for it, just as many firms 
indulge in other forms of advertisement. But 
beyond that, no consideration is perceived 
for the agreement. The firm could derive no : 
legal advantage from the fact that one of its In Maryland Casualty Company v. Hud- 
members was president of the council, and if | gins, 76 Southwestern Reporter 745, the 


ACCIDENT INSURANCE. (ExcreprEpD CAusEs— 
THINGS TAKEN INTERNALLY—SPOILED OYSTERS.) 
TEXAS SUPREME CoOuRT. 





he had been elected and had faithfully per- | clause in an accident insurance policy pro- 
formed his duty the firm would have derived viding that the insurance shall not cover in- 
no illegal advantage from his position. | juries “resulting from poison or anything ac- 
Therefore the motive did not sufficiently ap- | cidentally or otherwise taken, administered, 


pear to justify the court in holding that the | absorbed or inhaled, but it is understood that 
contract was supported by a legal consider- | this policy covers injury from choking in 
ation. The only theory on which direct ad- | swallowing,” is construed and held to relieve 
vantage to the firm could be expected is that | the company from liability for death occa- 
the partner, if he had been elected, would | sioned by ptomaine poisoning following the 
have used his official influence to favor his | eating of some unsound oysters. The court 
firm over others in like business. This, of | says that the word “take” means to eat as 
course, would be liable to result in detriment ; food, for which definition Webster’s diction- 
to the public service, and would be contrary | ary is cited, and that this is particularly true 
to public policy. ; in view of the qualifying clause as to 
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“choking in swallowing.” It is true the 
policy should be construed most favorably to 
the insured, but the courts cannot undertake 
to make a new contract. The plain meaning 
of the language is that the company is not 
liable for the injuries which may arise from 
whatever thing of any kind or character, 
poisonous or not, which the insured might 
voluntarily and consciously swallow as food 
or drink. There is no doubt that the oysters 
were consciously and voluntarily swallowed 
by the assured. A large number of cases are 
cited, and Pollock v. United States Mutual 
Accident Association, 102 Pa. 234, 48 Amer- 
ican Reporter 204, is quoted from to the 
effect that where a certificate declares that 
the benefits thereunder shall not extend to 
death caused by the taking of poison, it is 
not necessary that the poison should be 
taken intentionally, even though when taken 
innocently it may be said to have been taken 
accidentally. In conclusion the court says 
that it is claimed that while the taking of the 
oysters was not accidental, the eating of 
spoiled oysters was accidental because un- 
intentional; that the accident consisted in the 
state of the thing swallowed. Admitting that 
this shadowy distinction is sound, it does not 
take the case out of the exception in the 
policy ; for the spoiled oysters were a “thing” 
which was “taken,” and from which the in- 
jury resulted, which brings the case within 
the exception. 

ADMIRALTY. (FEDERAL JURISDICTION OVER ERIE 
CANAL—CANAL BOATS AS VESSELS—REPAIRS IN 
Dry DocK—UNCONSTITUTIONALITY OF STATE 
STATUTE ENFORCING LIEN.) 

UNITED STATES SUPREME COURT. 

In Perry v. Haines, 24 Supreme Court Re- 
porter 8, Mr. Justice Brown, speaking for 
the majority of the United States Supreme 

Court, holds that the admiralty jurisdiction 

of the. Federal courts extends to the Erie 

Canal, and is exclusive in character. The 


case arose under an attempt to take advan- 
tage of the remedy provided by New York 
laws, 1897, c. 418 sections 30, 35, for the en- 
forcement in the State courts by proceedings 
in rem of a lien for repairs made in a dry 





dock to a canal boat engaged in navigating 
the Erie Canal and the Hudson River. The 
court says that a State may provide for liens 
arising from maritime contracts to furnish a 
vessel with necessaries, such liens to be en- 
forced by proceedings im rem in the United 
States District Courts. Also for causes of 
action not cognizable in admiralty, the States 
may not only grant liens, but may provide 
remedies for their enforcement. But if the 
repairs furnished to the canal boat were made 
under a maritime contract, the denial of ex- 
clusive jurisdiction on the part of the ad- 
miralty courts to enforce the lien was wrong. 
This conclusion is reached by first holding 
that the Erie Canal is a navigable water of 
the United States. The court says that the 
old test of tidal effect has long been aban- 
doned. Those rivers must be regarded as 
public navigable rivers in law which are 
navigable in fact, and they constitute navig- 
able waters of the United States when they 
form a continuous highway over which inter- 
state or foreign commerce is carried. The 
only distinction between canals and other 
navigable waters is that they are rendered 
navigable by artificial means, and sometimes, 
not always, are wholly within a particular 
State. This, however, creates no distinction in 
principle. The Avon, Brown, Adm. 170 Fed- 
eral Cases, No. 680 is cited as an instance in 
which admiralty took jurisdiction of a colli- 
sion occuring on a canal in British territory, 
and a number of English cases of similar im- 
port are referred to. Ex parte Boyer, 109 
United States 629, 27 L. Ed. 105, 3 Supreme 
Court Reporter 434, is another instance in 
which admiralty took jurisdiction of a col- 
lision between canal boats occurring in the 
Illinois and Lake Michigan Canal. In this 
case it was observed that navigable water 
used as a highway for commerce between dif- 
ferent States was public water of the United 
States, even though wholly artificial and 
wholly within the body of the State. 
Having secured jurisdiction of the canal, 
the next question considered by the court is 
whether canal boats are ships or vessels with- 
in the meaning of the admiralty law. It is 
pointed out that canal boats of from one 
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hundred and fifty to three hundred tons ca- 
pacity were used on the canal as late as 1850, 
and while these boats were vessels of light 
draught and were drawn by animal power, 
they were larger than those out of which 
arose the maritime law of modern Europe, 
and much larger than those employed by 
Columbus in his discovery of America. In 
fact neither size, form, equipment nor means 
of propulsion are determinative factors upon 
the question of jurisdiction, which regards 
only the purpose for which the craft was con- 
structed and the business in which it is en- 
gaged. As to the argument that boats on 
the Erie Canal are drawn by horses, that is 
said to appeal less to the reason than to the 
imagination. Boats on their arrival in Al- 
bany are relieved of their horses and taken 
by steamer to New York. To hold that such 
boats are not within the admiralty jurisdic- 
tion while going down the Hudson River, 
would require the overruling of a large num- 
ber of cases, while it would seem like “‘stick- 
ing in the bark” to hold that a canal boat 
might recover for a collision while in tow of 
a tug, but might not recover while in tow of 
a horse. , 

In the third place it was argued that as the 
repairs to the boat in question were made 
in dry dock they were made upon land. This 
the court is unwilling to admit. A dock is 
an artificial basin in connection with a har- 
bor, and a dry dock differs from an ordinary 
dock only in the fact that it is smaller and is 
provided with machinery for pumping out 
water in order that the vessel may be re- 
paired. All injuries below the water line 
must necessarily be repaired in dry dock, but 
it has never before been supposed that such 
repairs were made on land. No authorities 
were cited on the proposition and the court 
believes that none exist. 

The fact that the boat was employed 
wholly in commerce within the State of New 
York was held to make no difference, the 
ruling case cited being The Belfast, 7 Wall. 
624, 19 L. Ed. 266. Finally the remedy pro- 
vided by the New York statute is examined 
and its character determined to be that of a 
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proceeding in rem, and therefore distinctive- 
ly a remedy of admiralty. ; 

In a lengthy dissenting opinion concurred 
in by Chief Justice Fuller and Mr. Justice 
Peckham, Justice Brewer holds that the con- 
tract was made on land, for work to be done 
on land, which was in fact performed on land, 
and was therefore not a maritime contract; 
that the proceeding which was instituted was 
in its essential features an ordinary proceed- 
ing according to the course of the common 
law, which may always be resorted to, even 
in respect to contracts which are of a strictly 
maritime nature; and that the grant to the 
national government over admiralty and 
maritime matters does not extend to con- 
tracts made in respect to vessels which are 
incapacitated from commerce and are de- 
signed and used exclusively for local traffic 
within a State. Mr. Justice Harlan also 
dissents. 

The case marks a very interesting exten- 
sion of Federal jurisdiction and recalls the 
singular prophecy of Horatio Seymour made 
during his campaign for the presidency in 
1868, that those in his audience might yet 
live to see the day when the Federal judic- 
iary (of whose power he was jealous) would 
extend its sway over the Erie Canal. 


BLOOD HOUNDS. (FOLLOWING TRAIL—EVIDENCE 
OF CONDUCT IN CRIMINAL PROSECUTION.) 

NEBRASKA SUPREME COURT. 

George W. Brott was convicted of bur- 
glary. The opinion reversing this judgment 
is found in 97 Northwestern Reporter, 
page 593. The crucial point in the case was 
the admissibility of the evidence of the con- 
duct of blood hounds in following the trail 
of the burglar from the scene of the crime 
to defendant’s residence. The court holds 
that the evidence was improperly admitted. 
It says there is a prevalent belief that in the 
pursuit and discovery of fugitive criminals 
the blood hound is practically infallible; that 
it is a commonly accepted notion that he will 
start from a place where a crime has been 
committed, follow the track for miles upon 
which he has been set, find the culprit, con- 
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front him, and muirabile dictu, by accusing 
bay and mien declare, “Thou art the man.” 
This strange misbelief is with some people 
apparently incorrigible. It is a delusion 
which abundant actual experience has failed 
to dissipate. It lives on from generation to 
generation. It has still the attractiveness of 
a fresh creation. “Time writes no wrinkles 
on its brow.” In discussing what is involved 
in following a trail the court says that the 
path of every human being through the 
world at every step from the cradle to the 
grave is strewn with the putrescent excre- 
tions of his body and this waste matter is in 
process of rapid decomposition. The blood 
hound which has great ability for differ- 
entiating smells, follows the odor thus gen- 
erated; and for a short time a man may be 
easily trailed in the woods or open country; 
but in the city, after a lapse of considerable 
time, as in this case about twelve hours of 
sunlight, where the trail is crossed by hun- 
dreds of others, the work is obviously more 
difficult; yet the dog does the best he can. 
Nice and delicate questions are time and 
again presented to him for decision and as 
to the considerations which move his choice 
of path, he cannot be cross-examined and 
the jury informed. The result of all this is 
that the conclusions of the dog are too un- 
reliable to be accepted as evidence. 


CONTEMPT. (SECURING INFORMATION AS TO JUROR 
—INVESTIGATION. ) 
TEXAS COURT OF CRIMINAL APPEALS. 
In Ex parte McRae, 77 Southwestern 211, 
a mere effort to secure the service of a party 
to find out how a juror stands in reference 
to a case on trial is held not to authorize a 
punishment for contempt, where the party 
employed makes no effort to tamper with the 
juror, nor holds out any inducement to the 
jury to decide one way or the other, nor talks 
with the juror about the case. The court 
says that the conduct of the relator was 
reprehensible, but it cannot find any decision 
of any court of last resort authorizing -his 
punishment for contempt. The trial court is 
commended for its diligent effort to main- 
tain the purity of the administration of jus- 
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tice, and the court enters its hearty disap- 
probation of relator’s conduct, though. be- 
cause he does ‘not bring himself within any 
of the known rules authorizing his punish- 
ment for contempt, it is compelled to dis- 
charge him. 


DAMAGES. (Goops PURCHASED ON INSTALLMENT 
PLAN—CONVERSION BY THIRD PERSON—MEASURE 
OF PURCHASER’S RECOVERY.) 
WASHINGTON SUPREME COURT. 
In Messenger v. Murphy, 74 Pacific Re- 
porter 480, it 1s held that a purchaser of 
property on the installment plan under a 
contract providing that the title shall remain 
in the seller until the purchase price is fully 
paid, but nevertheless binding the purchaser 
to pay absoluteiy, may recover from a third 
person who converts the property, its full 
value, though he has paid but a portion of 
the purchase price. No authorities are cited 
and not much discussion is devoted to the 
point. 


DAMAGES. (PERSONAL INJURY — ExpECrTANCY— 
AGE OF ANCESTORS.) 
MICHIGAN SUPREME CourRT. 
In Hamilton v. Michigan Central Rail- 
road Co., 97 Northwestern Reporter 392, it 
was held in a personal injury case that the 
opinions of experts as to plaintiff’s expec- 
tancy, based in part on mortality tables and 
in part on the hypothesis that plaintiff re- 
sembled his father and grandfather, who 
lived to advanced ages, were properly ex- 
cluded. The court says, that without pass- 
ing on the question of whether the longevity 
of the father and grandfather was com- 
petent evidence, it is agreed that when 
coupled with a proposal to show by experts 
the expectancy of life based upon that testi- 
mony and upon mortality tables, it was not 
competent. Judge Grant while dissenting, 
agrees with this view, and says that in his 
experience he never knew the question to be 
raised before, and but one case is cited— 
that of Chattanooga R. Co. v. Clowdis, go 
Ga. 258, 17 Southeastern 888, in which the 
opinion is too meagre to throw light.on the 
question. 
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DEATH. 
URE OF HUSBAND TO SupPpORT HER—EFFECT.) 


TEXAS CouRr OF CIVIL APPEALS. 


In De Garcia v. San Antonia & A. P. Ry. 
Co., 77 Southwestern 275, it is held that a 
wife, who has not by her own acts forfeited 
the right to support by her husband, may re- 
cover damages. for his death, though he had 
not for a long time supported her. The 
court says that so long as she has not acted 
in a way to forfeit it, the wife is entitled to 
support at the hands of her husband, and a 
party wrongfully killing him cannot deprive 
her of damages by a plea that the husband 
had not been fulfilling the duties that he 
owed his wife. Railway v. Spicker, 61 Texas 
427, 48 Am. Rep. 297, is cited as authority. 


EIGHT-HOUR LAW. 


CONTRACT.) 


In Atkin v. State of Kansas, 24 Supreme 
Court Reporter 124, the provisions of the 
General Statutes of 1901 of Kansas, Sections 
3827, 3828, making it a misdemeanor for any 
official or any contractor or sub-contractor 
with, or on account of, the State, a county 
or city, to require more than eight hours as 
a day’s work from employés, or -to pay less 
than the current rate of wages for such 
eight-hour day, are passed upon in the light 
of the guaranty of the 14th amendment to 
the Federal Constitution, securing liberty of 
contract. In sustaining the statute, the court 
says that no question as to the constitution- 
ality of such an act interfering with the con- 
tractual relations of private employers and 
employés is presented. Municipal corpora- 
tions are mere political subdivisions of the 
State. The street improvement which de- 
fendant contracted to make was one which 
the State, had it deemed proper, could have 
taken immediate charge of by its own agents. 
Instead of undertaking that work directly it 
invested one of its governmental agencies 
with power to care for it. Whether done by 
the State or one of its instrumentalities, the 
work was of a public and not of a private 
character. Being of a public character it 
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necessarily follows that the statute does not 
infringe the personal liberty of any one. It 
may be that the State in enacting the statute 
intended to give its sanction to an eight- 
hour day. The court has no occasion to 
consider the question of the propriety of 
such a limitation of working hours, for, 
whatever may have been the motives in the 
enactment of the statute, it can imagine no 
possible ground to dispute the power of the 
State declaring that no one contracting to 
work for it or for one of its municipal 
agencies should permit or require an em- 
ployé to labor in excess of eight hours each 
day. It cannot be deemed a part of the 
liberty of any contractor that he be allowed 
to do public work in any mode he may 
choose .to adopt, without regard to the 
wishes of the State; nor is any employe en- 
titled, as a part of his liberty, to perform 
labor for the State. If it be said that a statute 
like this one is mischievous in its tendencies, 
the answer is that the responsibility therefor 
rests upon the Legislature, and not upon the 
courts. [Equally without any foundation is 
the proposition that the statute denies to the 
defendant or to his employés the equal pro- 
tection of the law. It applies alike to all 
who do work on behalf of the State or of 
the municipal sub-divisions, and to those em- 
ployed thereon. The fact that the work per- 
formed by defendant’s employés was not 
dangerous and that ten hours labor thereat 
would not be injurious is held to be imma- 
terial. 


INJUNCTION. (CoERcIVE REMEDY. TO COMPEL 
PRODUCTION OF WITNESS—PRESIDENT OF For- 
EIGN CORPORATION.) 

UNITED STATES CIRCUIT COURT OF ApP- 
PEALS, SEVENTH Disrricr. 
In Central Grain and Stock Exchange v. 
Board of Trade, 125 Federal Reporter 463, 
the complainant, an Illinois corporation, 
sought to enjoin the defendant corporation, 
located in Delaware, from using certain 
market quotations. The Delaware corpora- 
tion questioned the jurisdiction of its person 
on the ground that it had never transacted 
business within the State of Illinois. The 
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matter was referred to a master and the com- 
plainant endeavored to subpoena defendant’s 
president. Being unable to do so, the mas- 
ter reported such inability to the court; and 
apparently entertained the suspicion that de- 
fendant’s president was evading service. The 
court ordered the defendant to produce its 
president, and when it failed to do so, granted 
a preliminary injunction as prayed for in 
the complaint. 

The Court of Appeals says this order was 
unwarranted. It knows of no legal duty 
imposed upon a corporation to produce its 
officer as a witness when the process of the 
court cannot reach him. “The duty of an 
officer of a corporation is prescribed by law, 
or by the articles of incorporation, or by the 
by-laws of the corporation. The power of 
a corporation over its officers has respect 
only to the duties to the corporation which 
the law imposes. We know of no legal duty 
imposed upon an officer of a corporation to 
appear as a witness against that corporation, 
except in obedience to the writ of subpoena 
of a court duly served upon him. We know 
of no power in the corporation, or any duty 
devolving upon it, to compel its officer to 
appear as a witness before a court. We 
know of no right in a court to compel a 
corporation to produce its officer as an ad- 
verse witness. The law furnishes ample ma- 
chinery to procure the testimony of any wit- 
ness, in the service of its writ and by pro- 
ceedings for contempt for disobedience of 
the writ, or, if the witness is beyond the 
jurisdiction of the court, by deposition or 
upon commission.” In addition the action 
of the lower court is characterized as an at- 
tempt to determine the merits of the pending 
motion for injunction, when neither the 
record nor the marshal’s return disclosed any 
jurisdiction over defendant’s person. 





INSURANCE. (COMBINATIONS BETWFEN INSURANCE 
COMPANIES — CONSTITUTIONALITY OF PROHIBI- 
TORY STATUTE—GRANT OF SPECIAL PRIVILEGES 
—GENERAL AND UNIFORM OPERATION oF LAWS 
—LIBERTY OF CONTRACT.) 

UNITED STATES CIRCUIT COURT FOR THE 
SOUTHERN DisrricT OF IOWA. 
In Greenwich Insurance Company v. Car- 


roll, 125 Federal Reporter 121, the constitu- 











tionality of lowa Code, Secs. 1750 and 1755, 
prohibiting combinations between fire in- 
surance companies in relation to rates, 
agents’ commissions and manner of doing 
business, is determined, first in view of the 
provision of the State Constitution against 
the granting of special privileges and im- 
munities and that requiring all laws when 
they can be made applicable, to be general 
and of uniform operation, and second, as to 
whether the statute violates the liberty of 
the contract secured by the 14th amendment 
to the Federal Constitution. The statute is 
held valid so far as the provisions of the 
State Constitution are concerned, but is held 
to violate the 14th amendment. Considering 
the objections under the State Constitution, 
the court says that the law has a uniform 
operation. No one can expect that all laws 
shall operate upon all people.  Classifica- 
tions can be made providing they are not 
arbitrarily made. All will agree that there 
must be rules and regulations applicable to 
insurance companies not applicable to other 
corporations. Hundreds of statutes have 
been enacted in lowa known by all to be in- 
tended to apply to a single city or town or 
corporation or trade; and so it is as to grant- 
ing immunities to some which are denied to 
others. Exempting farmers and merchants, 
manufacturers, cfc., from liability in case an 
employé is injured by another employé’s 
negligence and holding a railroad liable, 
illustrates the whole proposition. 

After quoting from a number of judges’ 
general statements as to liberty of contract, 
the court says that the slightest knowledge 
of insurance will persuade any one that com- 
panies must have some arrangements and 
must make some contracts with other com- 
panies. Other classes of both men and as- 
sociations must do the same and both the 
laws and constitution permit it, and to single 
out insurance companies and to say that they 
shall not, is neither logical nor allowable un- 
der the 14th amendment. The following 
cases are cited as “covering the entire ques- 
tion.” People v7. Orange County Road 
Const. Co. (N. Y.) 67 N. E. 129; Republic 
Co. v. State (Ind. Sup.) 66 N. E. 1006; State 
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v. Kreutzberg (Wis.) go N. W. 1098. Em- 
ployers of labor agree what they will pay and 
laboring men agree for what sum they will 
work. Buyers and vendors of various com- 
modities make their agreements. Farmers 
will, and do agree as to the price for which 
they will sell and what they will pay for 
labor; but this statute says that insurance 
companies shall agree as to none of these 
things. The court disclaims any intention 
to hold that insurance companies can com- 
bine and thereby conspire to accomplish any 
desired purpose. !t only holds that insur- 
ane companies may make the usual contracts 
that all other persons and corporations may 
make, which this statute seeks to take from 
them, and which will be taken from them if 
this statute is upheld. 
\ 
LIBEL. (PUBLICATION OF PHOTOGRAPH — REPRE- 
SENTATION AS TO IDENTIN ¥.) 
NEW YORK SUPREME Court. 
De Sando v. New York Herald Co., 85 
New York Supplement 111, brought up for 
review the liability incurred by the New 
York Herald in publishing plaintiff's photo- 
graph as that of the Italian bandit Musolino 
in connection with an article describing the 
various misdemeanors of that interesting in- 
dividual. Not having his portrait at hand, 
the Herald, as newspapers sometimes do, 
published one which the public might accept 
as such. The article was concededly libelous, 
and the court says it would be a reflection 
upon the law if it was powerless to afford 
some remedy for so grievous a wrong. 
Stripped of extraneous considerations the 
question is whether the person responsible 
for the publication of a photograph in con- 
nection with a libelous article referring 
specifically to the picture, can escape liabil- 
ity by placing underneath it the name of a 
person different from that of the person of 
whom the picture is a likeness, and stating 
in the article some facts which, standing 
alone, would tend to negative the inference 
that the article was published of and con- 
cerning such person. Two cases are cited: 
the ‘first: Clary-Squire v, Press Publishing 
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Co., 58 App. Div. 362, 68 New York Sup-, 
plement 1028, in which an actress, whose 
stage name was Mary Louise Clary brought 
an action of libel based upon the fact that 
defendant published her picture as that of 
Louise Cleary in connection with an ac- 
count of the latter's marriage. The question 
of identity was left to the jury, which found 
against the plaintiff. The second case is 
Morrison v7. Smith, 83 App. Div. 286, 82 New 
York Supplement 166, in which the publica- 
tion of plaintiff’s picture in connection with 
the advertisement of a book said to contain 
the experience of a giddy typewriter girl was 
made the basis of an action. The complaint 
was dismissed on a technicality, but on the 
question of liability the court said that its 
inclination would be to hold that the case 
was for the jury. On the whole the court 
decides that the New York Herald was re- 
sponsible. 
MONOPOLY. (Tobacco TRusT—ExcLusivE HAND- 
LING OF WARES—STIPULATION—REFUSAL TO 
SELL TO RETAIL DEALER—VIOLATION OF ANTI- 
Trust AcrT.) 
UnirED Srares Circurr Courr oF Ap- 
PEALS, EIGHTH CIRCUIT. 
In Whitwell 7. Continental Tobacco Com- 
pany, 125 lederal Reporter 454, the court 
had before it the question whether, in re- 
fusing to sell a retailer except under an 
arrangement advantageous to him only in 
the event that he would agree to handle none 
of the product of independent manufactur- 
ers, the defendant violated the Act of Con- 
gress of July 2, 1900 (United States 
Compiled Statutes, 1901, page 3200), pro- 
nibiting every contract, combination in the 
form of trust or otherwise, or conspiracy in 
restraint of commerce, and also punishing 
every person who shall monopolize or at- 
tempt to monopolize any part of the trade 
among the several States. This branch of 
the tobacco trust does business as follows: 
It allots to an intending purchaser an amount 
of goods which he is required to buy during 
each succeeding period of four months, 
which is much in excess of what he will be 
able to sell during that time. 
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fixed so high that, if the purchaser paid it, he 
could not make any profit from re-sales. If, 
however, he will agree to refrain from deal- 
ing in tobaccos made by independent con- 
cerns, his allotment is reduced to the amount 
he is able to sell, and a rebate made to him 
on the aggregate price of the goods bought, 
so that the handling of the trust’s goods be- 
comes profitable. Plaintiff having refused 
to refrain from handling the goods of inde- 
pendent manufacturers, who were com- 
peting with the defendant, the latter refused 
to reduce the allotment which it had made 
to him or the price thereof, and plaintiff re- 
fused to purchase defendant’s goods. He 
was unable to procure them elsewhere, and 
alleged damages. 

The liability of the defendants is first con- 
sidered under section one of the act, prohibit- 
ing combinations or conspiracies in restraint 
of interstate commerce. The purpose of the 
statute, the court says, is to prevent the 
stifling or substantial restriction of competi- 
tion, and the test of the legality of a combina- 
tion under the act is its direct and necessary 
effect upon competition in interstate com- 
merce. If this is to stifle or to substantially 
restrict free competition, it falls under the 
ban of the law; citing a large number of 
authorities, among them the Northern Se- 
curities case, 120 Federal Reporter 721, 725. 
The court declares that the right of each 
competitor to fix the prices of his commodi- 
ties and dictate the terms upon which he will 
sell them is indispensable to the very exist- 
ence of competition. Strike down or stipu- 
late away that right, and competition is not 
only restricted, but destroyed. Conceding, 
for the sake of argument, that the defendant 
could conspire or combine with its employé, 
no such combination or conspiracy would be 
a violation of the law, as the two defendants 
have never been and never intend to be com- 
petitors. There has never been any competi- 
tion, actual or possible, between them, and 
hence no competition between them can be 
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restrained by their combination to conduct 
the trade of the defendant company. Then 
follows this significant utterance: “The to- 
bacco company and its competitors were not 
dealing in articles of prime necessity, like 
corn and coal, nor were they rendering pub- 
lic or quasi public service, like railroad and 
gas corporations. Each of them, therefore, 
had the right to refuse to sell its commod- 
ities at any price. Each had the right to fix 
the prices at which it would dispose of them, 
and the terms upon which it would contract 
to sell them. Each of them had the right to 
determine with what persons it would make 
its contracts of sale.” Citing /n re Greene 
(Circuit Court), 52 Federal 104, 115; Jn re 
Grice (Circuit Court), 79 Federal 627, 644; 
Walsh v. Dwight, 58 New York Supplement 
91, 93; Brown v. Rounsavell, 78 Illinois 589; 
Commonwealth v. Grinstead (Kentucky), 63 
Southwestern 427; Allgeyer v. Louisiana, 
165 United States 578, 580, 17 Supreme 
Court 427, 41 Lawyers’ Edition 832. There 
is nothing in the statute depriving any of 
these competitors of these rights. Had there 
been, the law itself would have destroved 
competition more effectually than any con- 
tracts or combinations could possibly have 
stifled it. 

As.to the violation of the second section, 
prohibiting an attempt to monopolize inter- 
state commerce, the court holds that its pur- 
pose is practically identical with the first sec- 
tien, and that no attempt to monopolize 
a part of commerce among the States is 
miade illegal unless the necessary effect of 
that attempt is to directly and substantially 
restrict interstate commerce. It was not the 
purpose of the second section to punish the 
customary and universal attempts of all 
manufacturers and traders engaged in inter- 
state commerce to monopolize a fair share of 
it in the necessary conduct and desired en- 
largement of their trade, while their attempts 
leave their competitors free to make success- 
ful endeavors of the same kind. 
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